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INTRODUCTION

Consider the following recent and real scenarios. A sixty-three yearold closeted gay man, arrested in the 1950s for oral sex with a fellow sailor,
reports his life destroyed when a neighbor opens the man's letter requiring
that the man be fingerprinted, photographed, and registered as a sex offender. A youth counselor, convicted of consensual sex with a teenager,
completes his sentence and attempts a new life with his family when
authorities and journalists descend on the counselor's doorstep and his picture appears in the local newspaper. An eighteen year-old man, convicted
of sexual assault for impregnating his fifteen year-old girlfriend, whom he
wishes to marry, must register annually as a convicted sex offender for the
next fifteen years.'
These cases illustrate the unintentional results of statutes that require
sex offenders to register with authorities and to allow public notification of
the offenders' residences. 2 Rather than focusing on the current consequences of these sex offender laws,3 this Article examines the social and legal developments that fueled the laws' origins and their recurring problems.
One recurring problem concerns statutory definitions, such as "sexual psychopath" or "sex offender." Although historically these terms were defined
differently among jurisdictions and fodder for critique,4 this Article uses
such labels to reflect the dialogue and law of the times as well as to highlight current definitional difficulties.5
This Article discusses how historical transformations in social and legal perspectives toward sexuality, crime, and the criminal law spurred the
creation of this country's initial sexual psychopath statutes enacted between
1937-1957. This Article draws substantially on previous scholarship, particularly Estelle Freedman's, 6 but proposes a different interpretation focusing on sexual psychopath legislation in the broader context of other criminal
justice trends. In general, this Article suggests that the original sexual psyI See Todd S. Purdum, Registry Laws Tar Sex-Crime Convicts with Broad Brush, N.Y. TIMES, July
1, 1997, atAl.
2 See id.
3 See infra notes 311-29 for a listing of some of the current consequences of the modem sex offender laws.
4 See infra notes 177-85 and accompanying text.
5 In this Article, the phrase "sexual psychopath laws" pertains to "all laws that treat sex offenders or
sexually dangerous persons as a separate category subject to procedures different from those followed in
either the criminal justice or the civil commitment process." THE MENTALLY DISABLED AND THE LAW
740 (Samuel Jan Brakel et al. eds., 3d ed. 1985).
6 See Estelle B. Freedman, "UncontrolledDesires". The Response to the Sexual Psychopath, 19201960, 74 J. AM. HIST. 83 (1987). Although Freedman's highly influential work is pathbrealdng and well
researched, this Article contends that Freedman fails to emphasize sufficiently other cultural and sexual
forces that inspired the sexual psychopath laws. Freedman also mischaracterizes some of the historical
literature.
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chopath statutes appear to be an outgrowth of two interrelated developments: (1) the increasing importance placed on children and the family
during the twentieth century; and (2) the criminal justice system's promotion of the medical model or "medicalization" of deviance.
From the late nineteenth to the mid-twentieth centuries, efforts to promote and protect children and the family concentrated on potentially destructive trends and behaviors that could impede the societal goal of
procreative marriage: (1) unrestrained sexuality or sexual excess among either men or women; (2) threats to masculinity suggested by declining masculine opportunities, such as employment, or women's increasing control
and influence; (3) the blurring of traditional gender roles; and (4) homosexuality or other indicia of nonprocreative or "degenerative" sex. Both
extremes of the "male sexual deviant" were of particular interest-the insufficiently masculine male (the "effeminate homosexual") or the overly
masculine male (the violent predator). Both of these male deviants were
considered to be sexual psychopaths and threats to children.7
During this era, many of these same social trends also influenced the
criminal justice system's embrace of the therapeutic approach or medical
model for explaining mental and criminal disorders. Increasing knowledge
of anatomy, physiology, psychiatry, and general medicine advanced a philosophy of scientific determinism. This philosophy encouraged a "rehabilitative ideal" that was reflected in the establishment of a separate juvenile
justice system, and in special "treatments" for a broad range of social deviants, including the sexual psychopaths.8
In contrast to the kinds of therapeutic issues pertaining to more typical
social deviants, such as rebellious youths, alcoholics, or the mentally disordered, American society particularly needed to be prepared to accommodate
the concept of sexual psychopathy. Prior to the twentieth century, Victorian
tenets dominated behavior and severely limited discussion of sexuality. The
increasing liberalization of sexual behaviors and dialogue in the beginning
decades of the twentieth century made the public more cognizant of the
ranges in sexuality and also heightened concerns about the potential for social destablization. These concerns can be perceived throughout the movements of the era-the influx of Freudianism, the decline of the Victorian
ideal, the influence of psychiatry, the perceived social threats to family,
children, and masculinity during the Great Depression, the post-war years,
and the Cold War. The current sex offender laws reflect yet another attempt
toward a legal corrective. However, the same destructive social trends that
made possible the original sexual psychopath statutes are also influencing
the modem approach to sex offenders.
Part I of this Article discusses the primary precursors of the sexual
psychopath statutes that encouraged the public's and politicians' acceptance
7 See infra note 100 and accompanying text.
8 See infra notes 26, 288-314 and accompanying text.
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of the concept of sexual psychopathy: the increasing sexualization of
American society, changes in gender roles and relations, the valuation of
children and the family unit, and the influx of psychiatry. The part focuses
first on the Victorian ideal of "female purity" and the growing promotion of
children. The era's concerns about women's influences on children coincided with the introduction of Freudian precepts and the interests and fears
that popularized versions of psychoanalysis provoked-"feminization," the
erosion of female purity, sexual excess and degeneracy. Within this context, the American concept of psychopathy emerged.
Part II describes how the diagnosis of sexual psychopathy slowly developed as a result of the criminal justice system's growing tendency to explain criminal behavior in psychoanalytic terms. Examples include the
1924 Leopold and Loeb trial that involved expert psychoanalytic testimony,
the focus on male sexual abnormality during the Great Depression, the beginnings of sex surveys and creation of "sex criminals," and the adoption
of the treatment approach and the medicalization of deviancy.
Part Ill examines three of the primary influences that scholars have
pinpointed concerning how and why sexual psychopath statutes were enacted between 1937-1957-the media, citizens' groups, and law enforcement agencies. The part focuses on suggestions that these three forces,
particularly the media, contributed to two waves of a purported "sex crime
panic." The first wave ranged from approximately 1937 to 1940, and the
second, from 1949 to 1955. During these two waves, public and legislative
attention on the sexual psychopath heightened. On the other hand, attention
declined during the inter-wave period-the World War II and beyond years
of 1941 to 1948-despite an actual increase in sex offenses. The dramatic
surge in sexual psychopath legislation in the postwar years was accompanied by constitutional challenges and renewed critiques regarding the repercussions of the medicalization of deviance. Particularly prominent were
concerns that the laws were far too vague, and thereby encompassed too
wide a net of minor and nonviolent sexual "deviants"-consenting homosexuals or exhibitionists-who could be detained indeterminately
Part IV discusses the author's study of the relationships among newspaper reports, crime rates, and sexual psychopath legislation. The study
counters a number of previous presumptions about the effects of the two
purported sex crime waves. For example, the study found that the actual arrest rates for sex offenses, and the number of sex crime articles published in
the New York Times and the Readers' Guide to PeriodicalLiterature,were
not significantly higher during the two sex crime waves, even though the
mean numbers of articles were higher in absolute terms. The number of
newspaper articles on murder and other violent crimes greatly exceeded the
number of articles on sex crimes at all points in time. This evidence suggests that what was perceived to be a sex crime panic was perhaps a "violent crime" or "legislative" panic. Because the number of sex crime and
murder articles in no way reflected actual crime rates, one might question
1320
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whether there was any panic at all. Lastly, there appeared to be, at best,
only weak associations among the number of sex crime articles, the number
of sexual psychopath statutes passed, crime rates, and the passage of time.
In sum, scholars' prior statistical inferences or suggestions of a sex crime
panic are stronger than are warranted by the available data and trends.
These findings do not discount the possible effect of a small number of
newspaper reports on particularly brutal sex crimes. More likely, however,
the results suggest that other potentially strong forces influenced the sex
psychopath statutes.
Part V analyzes a number of the other perceived influences behind the
sexual psychopath laws. The part concludes that both men and women appeared to be involved in initiating and perpetuating the legislation. Furthermore, the postwar emphasis on psychiatry, family, and children
revitalized the nation's focus on the sexual psychopath. Mimicking latenineteenth- and early-twentieth-century history, the following purported
threats to marriage, children, and family became particular targets during
the Cold War years: (1) inroads on masculinity represented by returning
veterans' problems adjusting to the peacetime world and women's wartime
dominance of work roles; (2) homosexuals who were among the main
anticommunist targets; and (3) reports of sexual excess, nonprocreative behavior, and degeneracy, exemplified by Alfred Kinsey's studies of how actual male and female sexual practices diverted from the prescribed norm.
At the same time, several circumstances, such as public and political ambivalence, tempered the force of the sexual psychopath laws because the
laws were rarely, if ever, implemented.
Part VI notes that despite the increased funding of psychiatric studies
of sex offenders and specialized facilities to treat them from 1950 to 1970,
there was a dearth of treatment options available. The options that were
available produced either negligible results or focused solely on reversing
or eliminating homosexuality, not aggressive or violent behavior. The purpose and ineffectiveness of this medicalization of deviance spurred a series
of constitutional challenges that encouraged many states to repeal their sexual psychopath laws during the mid-1970s. Paradoxically, the 1990s have
revised sexual psychopath legislation at both the state and federal level even
though critiques of the new laws resemble those voiced historically. Once
again, politicians have responded to an increasingly retributive public that
believes that even minor sex offenders require harsher punishment. The
lessons of history, far from being forgotten, were never learned.
This Article does not suggest that sexual violence should go unpunished. Rather, it contends that sex crime legislation has included too many
minor or nonexistent offenders-the first three cases described in this Article's introduction, for example-while failing to incorporate some of the
most severe kinds of sexual violence, such as that existing within families.
This Article's most pressing concern is that the retributive net has again
been cast too far in the same way for a range of possible reasons-adminis1321
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trative inefficiency, public furor, political haste. These rationales blur the
moral and legal distinctions between those persons who rouse the greatest
social fear-violent predators of children-and those persons who create
minimal social concern (minor offenders or simply the sexually different).
This Article concludes that individuals whose sexual behavior differed
from the norms and mores of their particular community have typically
been viewed as "socially deviant." The definitions and disposition of these
socially deviant sex criminals have varied constantly. 9 An historical overview shows the range in approaches to treating sexually deviant conduct
and how the same problems have persisted to the present time. This Article
suggests that some of the current problems existing with sexual psychopath
legislation may be attributed to earlier views that have no more viability
now than they did when they were first introduced. The modem sources of
the problem are simply more subtle.
I. PRECURSORS OF THE SEXUAL PSYCHOPATH STATUTES
While the "true" origins of sexual psychopath laws can be traced to the
treatment of sex crimes and mental illness as far back as ancient times, 10 the
more pertinent precursors start with the early twentieth-century view of
sexuality and crime in the United States. Four overlapping social trends in
the 1920s contributed to American society's acceptance of the concept of
sexual psychopathy: (1) the erosion of the Victorian ideal of female purity
and accompanying changes in gender relations; (2) the promotion of children and women's influences on child rearing; (3) the introduction of Freu-

9

See GROUP FOR THE ADVANCEMENT OF PSYCHIATRY, COMMITTEE ON PSYCHIATRY AND LAW,

PSYCHIATRY AND SEX PSYCHOPATH LEGISLATION: THE 30s TO THE 80S, 844-45 (1977) [hereinafter,
GAP, SEX PSYCHOPATH].
10 See PETER CONRAD & JOSEPH W. SCHNEIDER, DEVIANCE & MEDICALIZATON: FROM BADNESS
TO SICKNESS 42-47 (1980) (discussing the roots of the medicalization of mental illness and the theologi-

cal framework that controlled the social conception of madness, from ancient times to the late nineteenth
century); ALBERT DEUTSCH, THE MENTALLY ILL IN AMERICA: A HISTORY OF THEIR CARE AND

TREATMENT FROM COLONIAL TIMES (2d ed. 1949) (analyzing the care of the mentally ill in primitive
societies through colonial times and into the late nineteenth century); THE MENTALLY DISABLED AND
THE LAW, supra note 5, at 9-16 (describing the historic treatment of the mentally ill from ancient times
to the late nineteenth century). Perspective on the development of sex offender statutes also depends in
part upon the changing focus of the criminal law during the pre- and post-Revolutionary War eras. See
generally ESSAYS IN THE HISTORY OF EARLY AMERICAN LAW (David H. Flaherty ed., 1969) (compilation of essays on the status of and changes in American law, including American criminal law, during
the seventeenth and eighteenth centuries); GEORGE LEE HASKINS, LAW AND AUTHORITY IN EARLY
MASSACHUSETTS: A STUDY INTRADITION AND DESIGN (1960) (introducing a history of Massachusetts
law during the colonial period by focusing on the evolution of legal rules and doctrines and their relation
to the social and political environment of the time).
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dian thought; and (4 the increasing relevance of psychiatry and the diagnosis of psychopathy.'
A. 1900-1920: From "FemalePurity" to Freudianism
During the nineteenth century, Victorian beliefs dominated sexual ideology, lz most particularly the belief in female purity that contradicted any
notion of female sexual desire. 13 According to the era's sexual advice literature, men were to control their natural erotic urges while women were to
retain their "innate passionlessness."" n This Victorian ideal for women"
primarily sought two symbolic goals-to constrain male lust and to steer

11See Freedman, supra note 6, at 85-88.

Notably, Freedman does not stress the second trend, the

promotion of children and women's influences on child rearing.
12 See DAVID J. PIVAR, PURITY CRUSADE: SEXUAL MORALITY AND SOCIAL CONTROL, 1868-1900,
at 3 (1973) (explaining that until the twentieth century, Victorian morality allowed men and women to
have only "polite conversation," and Americans withheld from public discourse about sex); PAUL
ROBINSON, THE MODERNIZATION OF SEX 2 (1976) (suggesting that the Victorians considered sex to be a
"threat to moral character" as well as a "drain on vital energies"); William Trufant Foster, The Social
Emergency, in THE SOCIAL EMERGENCY: STUDIES INSEX HYGIENE AND MORALS 5, 5 (William Trufant
Foster ed., 1914) ("Throughout the nineteenth century the [sex] taboo prevailed. Certain subjects were
rarely mentioned in public, and then only in euphemistic terms. The home, the church, the school, and
the press joined in the conspiracy.").
13 Victorian literature idealizes the purity of womanhood, commonly called "the angel in the
house." As the phrase suggests, "the angel brings a more than mortal purity to the home that she at once
creates and sanctifies," and that her spouse reveres religiously. See Carol Christ, Victorian Masculinity
and the Angel in the House, in A WIDENING SPHERE: CHANGING ROLES OF VICTORIAN WOMEN 146,
146 (Martha Vicinus ed., 1977). The phrase was derived from the title of Coventry Patmore's poem,
which both defined the Victorian sexual ideal and depicted the male fascination with the ideal. See id. at
147; see also GORDON RATTRAY TAYLOR, THE ANGEL-MAKERS: A STUDY IN THE PSYCHOLOGICAL
ORIGINS OF HISTORICAL CHANGE, 1750-1850, at 99 (1958) ("'The fair sex ... are the chief sources of
all graces and charms of life and have ever been the main supports of human civilization. Without them,
men would have been warlike hordes and ever contending barbarians."') (quoting an anonymous nineteenth century book).
14 TAYLOR, supra note 13, at 100-01 (discussing advice literature suggesting that women should be
ashamed of falling in love, that women resign themselves to marrying without love, and that women accept a marriage "in which passion will be difficult or impossible"); Estelle B. Freedman, Sexuality in
Nineteenth-Century America: Behavior, Ideology, and Politics, 10 REV. AM. HIST. 196, 201 (1982)
(noting that the sexual advice literature espoused by the clergy, doctors, and moral reformers during the
late eighteenth to the late nineteenth centuries advocated "two basic virtues: male continence and female purity"; the ideal of continence mandated that men "control their natural lust" whereas the ideal of
female purity "assumed an innate passionlessness on the part of women").
Is The ideal of female purity seemed to serve both men's and women's political purposes. According to some scholars, the ideal "in fact limits woman's political power and psychological freedom even
while it apotheosizes her." Christ, supra note 13, at 147; see also Mary P. Ryan, The Power of Women's
Networks: A Case Study of Female Moral Reform in Antebellum America, 5 FEMINIST STUDS. 66, 67
(1979) (noting that early feminists relied on "two apparently contradictory uses of woman's power: to
attack the double standard, on the one hand, and to celebrate a domestic feminine stereotype, on the
other"); Judith R. Walkowitz Jack the Ripper and the Myth of Male Violence, 8 FEMINIST STUDS. 546,
558 (1982) (suggesting that the "message of social purity was mixed: it demanded that men control
their own sexuality, but it effectively gave them more control over the sexuality of women," because it
required men "to protect their women and to repress brothels and streetwalkers").
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sexual desires toward marriage and the family, 16 which women controlled
through childrearing. 17 Although those goals were occasionally threatened
by individuals' social conduct,1 sexual reform movements, such as moral
reform 9 and antiprostitution, 2 0 attempted to uphold the notion of female purity.

16 See Christ, supra note 13, at 146-62; Freedman, supra note 14, at 196; see also LEWIS A.
ERENBERG, STEPPIN' OUT: NEW YORK NIGHTLIFE AND THE TRANSFORMATION OF AMERICAN CULTURE,

1890-1930, at 7 (1981) (during the Victorian era, "women taught men duty and the channeling of their
passions through will power"); Elizabeth Lunbeck, "A New Generation of Women": ProgressivePsychiatrists and the Hypersexual Female, 13 FEMINIST STUDS. 513, 516 (1987) ("Middle-class Victorian
sexual ideology had set the passionlessness of women against the lustfulness of men, elevating the former and excusing the latter.").
17 See Joseph H. Pleck, The Theory of Male Sex Role Identity: Its Rise and Fall,1936 to the Present, in IN THE SHADOW OF THE PAST: PSYCHOLOGY PORTRAYS THE SEXES: A SOCIAL AND

INTELLECTUAL HISTORY 205, 206-07 (Miriam Lewin ed., 1984) (noting that because notions of
women's moral purity made women especially well suited for childrearing, mothers were encouraged to
be the far more significant caretaker in families relative both to men as well as to women's more distant
early-nineteenth-century family practices); see also Joe L. Dubbert, Progressivism and the Masculinity
Crisis, 61 PSYCHOANALYTIC REV. 443, 445 (1974) (explaining that because the nineteenth century
"capital ethos" expected men to promote industry and commerce, men were "too weary and wom" to
spend much time with family or friends; therefore, women, "who guaranteed the continuity of American
moral standards," assumed the task of childrearing).
18 See generally 1 MICHEL FOUCAULT, THE HISTORY OF SEXUALITY: AN INTRODUCTION 17-49
(1978) (contending that the enhancement of sexual communication during the nineteenth century produced new types of sexualities); Carl N. Degler, What Ought to Be and What Was: Women's Sexuality in
the Nineteenth Century, 79 AM. HIST. REV. 1467, 1467-90 (1974) (noting the contrast between sexual
ideology and actual behavior during the nineteenth century); F. Barry Smith, Sexuality in Britain, 18001900: Some Suggested Revisions, in A WIDENING SPHERE: CHANGING ROLES OF VICTORIAN WOMEN
182, 182-98 (Martha Vicinus ed., 1977) (contending that evidence of the stereotype of Victorian sexuality is not always consistent and substantial); Judith Walkowitz, The Making of an Outcast Group: Prostitutes and Working Women in Nineteenth-Century Plymouth and Southhampton, in A WIDENING
SPHERE: CHANGING ROLES OF VICTORIAN WOMEN 72, 72-93 (Martha Vicinus ed., 1977) (describing
the social history of working-class prostitutes in Victorian England and police and reformers' use of the
Contagious Diseases Act as a way to contain the prostitutes' geographic and occupational advancement).
There was also substantial evidence of same sex relationships among men during the nineteenth century.
See GEORGE CHAUNCEY, GAY NEW YORK: GENDER, URBAN CULTURE, AND THE MAKING OF THE GAY

WORLD, 1890-1940, at 30-45 (1994) (discussing male homosexual practices and congregations in late
nineteenth century New York); GAY AMERICAN HISTORY: LESBIANS AND GAY MEN IN THE U.S.A. 2647, 129-43,445-510 (Jonathan Ned Katz ed., 1992) [hereinafter GAY AMERICAN HISTORY] (documenting evidence of same sex relationships among men during the nineteenth century); JEFFREY WEEKS,
COMING OUT: HOMOSEXUAL POLITICS IN BRITAIN, FROM THE NINETEENTH CENTURY TO THE PRESENT

1-44 (1977) (describing the social, medical, and legal reactions to homosexuality and homosexual subcultures in the nineteenth century). The term "homosexuality," which was invented in 1869 by a Swiss
doctor, entered English currency in the 1890s. See WEEKS, supra,at 3.
19 See PIVAR, supra note 12, at 3-12 (tracing the dimensions of the purity reform movement, including the contributing influences of the women's movement, urban Progressivism, and the social hygiene movement-all of which attempted to go beyond the narrow goal of abolishing prostitution toward
broader efforts at social reconstruction); Carroll Smith Rosenberg, Beauty, the Beast and the Militant
Woman: A Case Study in Sex Roles and Social Stress in Jacksonian America, 23 AM. Q. 562, 562-84
(1971) (discussing women's role in antebellum society through an examination of the New York Female
Moral Reform Society, a female voluntary organization designed to eliminate sexual immorality, most
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Women's "purity" and growing involvement in childrearing paralleled,
if not propelled, other movements enhancing the value of children and the
family.2 ' Examples include, declining birth rates and smaller families,2 2 increasing industrialization and urbanization,23 the introduction of specialized
facilities to educate children,24 which drew growing numbers of female
teachers,25 and the creation of the juvenile justice system, which enforced
the positivist school's philosophy of scientific determinism and the goal that
children be treated, rather than punished.26 Yet, women's influential role in
particularly prostitution, and consequently, to control men's sexual practices and autonomy); Ryan, supra note 15, at 66-85 (analyzing the Utica chapter of the American Female Reform Society as a means
of demonstrating women's use of moral reform as an attempt to exert female power, control behavior,
and shift community values, as well as lay the foundation for Victorian sexual attitudes and female purity that, ironically, imposed a particularly severe code of sexual repression on women).
20 See generally MARK CONNELLY, THE RESPONSE TO PROSTITUTION IN THE PROGRESSIVE ERA
(1980) (analyzing how the early twentieth century antiprostitution movement symbolized the public's
anxiety over modernization and a broad range of troubling social issues, including the influx of independent and mobile young women into urban areas, sexual immorality, venereal disease, depersonalized
and commercialized sex, white slavery, and the erosion of nineteenth-century "civilized morality");
RUTH ROSEN, THE LOST SISTERHOOD: PROSTITUTION IN AMERICA, 1900-1918 (1982) (examining how
prostitution served as a cultural symbol and means of survival for women, how gender and class influenced the antiprostitution movement during the Progressive Era, and how attempts to abolish prostitution not only failed but aggravated the lives of prostitutes); see also PIVAR, supranote 12, at 13 (noting
that even though prostitution is only one facet of social organization, "it has profoundly influenced social relationships, women's status, and family development in the Western world").
21 See generally PHILIPPE ARIES, CENTURIES OF CHILDHOOD: A SOCIAL HISTORY OF FAMILY LIFE
(Robert Baldick trans., Alfred A. Knopf ed., 1962) (1960) (discussing the creation and development of
the modem concept of childhood, the historical indifference toward and exploitation of children, as well
as the factors contributing to the growing importance of children in families during the nineteenth century); Lloyd deMause, The Evolution of Childhood, in THE HISTORY OF CHILDHOOD 1, 1 (Lloyd deMause ed., 1974) (explaining that "[t]he further back in history one goes, the lower the level of child
care, and the more likely children are to be killed, abandoned, beaten, terrorized, and sexually abused");
see also John F. Walzer, A Period of Ambivalence: Eighteenth-Century American Childhood, in THE
HISTORY OF CHILDHOOD 351, 352 (Lloyd deMause ed., 1974) ("While we today... attribute the more
extreme manifestations of [ambivalence toward children] to the realm of the abnormal, the unhealthy,
and the bizarre.. . such behaviour was neither wholly fantastic nor unusual in the past.").
22 See PAULA S. FASS, THE DAMNED AND THE BEAUTIFUL: AMERICAN YOUTH INTHE 1920s, at 5764 (1977); DAVID M. KENNEDY, BIRTH CONTROL IN AMERICA: THE CAREER OF MARGARET SANGER
42-47 (1970).
23 See ARIES, supra note 21, at 365-404; KENNEDY, supranote 22, at 38-40.
24 See ARIES, supra note 21, at 176-240.
25 See REDDING S. SUGG, MOTHERTEACHER: THE FEMINIZATION OF AMERICAN EDUCATION 61-229
(1978) (describing Horace Mann's successful nineteenth century efforts to substitute women teachers for
men, the legislative and professional criticism of such efforts, the developing concern about this trend as
women began to monopolize elementary and secondary education, and the ultimate creation of the
"Motherteacher"--a teacher of either gender but "feminized" in a way that represents nineteenth century
sex-typing).
26 Evidence of the criminal justice system's early harshness toward children is documented in English and American court records citing the execution of children under age 14 for both serious and minor
offenses. See ANTHONY M. PLATT, THE CHILD SAVERS: THE INVENTION OF DELINQUENCY 184-89
(1969) (noting that some children were executed for offenses as minor as shoplifting or stealing a
spoon). Juveniles also were commonly incarcerated with adult criminals in penal institutions because
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the lives of boys and men, termed "feminization," also drew substantial
concern. 27 According to one 1893 author, for example, recent prohibitions
on boxing demonstrated "how widely the effeminisation of man has extended in this country. 2 8 In 1909, a prominent psychologist lamented the
"vast horde of female teachers" who were undermining "both the school
and the family. 2 9 The following year, fears about feminization fueled the
quick rise of the Boy Scouts. 30 As one commentor explained, the role of
juvenile justice was incorporated within the criminal justice system. See In re Gault, 387 U.S. 1, 15
(1966); Sanford J. Fox, Juvenile Justice Reform: An Historical Perspective, 22 STAN. L. REV. 1187,
1189-91 (1970). During the eighteenth century, the classical school of criminology emerged in reaction
to the severity and inequality of punishments, consistent with the developing Age of Reason that viewed
human behavior as a product of rational judgment and free will. According to the classicists, a just system could be maintained through procedural protections, predictability of punishment, and the certainty
of crime detection. See NICHOLAS N. KITTRIE, THE RIGHT TO BE DIFFERENT: DEVIANCE AND
ENFORCED THERAPY 18-22 (1971). Yet, with time, the classical school's emphasis on proportion in
punishment was attacked as "inhumanly rigid," blind to offenders' individual traits, and ineffective as a
deterrent. See Leon Radzinowicz, Some PreliminaryReflections of the Evaluation of CriminalJustice,
63 VA. L. REV. 189, 190-92 (1977). During the nineteenth century, the positivists' application of scientific determinism emerged in an effort to debunk the notion of free will and to pinpoint individual characteristics as the causal determinants of criminal behavior. See Frederic L. Faust, A Perspective on the
Dilemma of Free Will and Determinism in Juvenile Justice, 25 Juv. JUST. 54, 56 (1974). Increasing
knowledge of anatomy, physiology, psychiatry, and general medicine advanced a "medical model" or
"organic viewpoint" for explaining mental and criminal disorders. See generally CONRAD &
SCHNEIDER, supra note 10. European positivism in turn provided impetus to nineteenth century American social reform. See PLATT, supra, at 18-19. The American organization of correctional workers,
doctors, and other professionals, however, mitigated the influences of biological, hereditary, and fatalistic theories of crime that had evolved from the influences of Cesare Lombroso. See infra note 120 and
accompanying text; PLATT, supra, at 18-19. Nineteenth-century penal reformers instead encouraged
"therapeutic" treatments in prisons and reformatories, thereby acknowledging that nurture-the environment- as well as nature-heredity-contributed to criminal activity. See id. at 18-19.
In the late nineteenth century, Congress resolved that delinquent children should be educated, not
punished, and that reformatories should provide the "moral training, religion, and labor-similar to the
upbringing they would receive in an 'honest family."' Id. at 50. The push for the development of state
institutions for "delinquent" and "dependent" children culminated in the Illinois Juvenile Court Act of
1899, which established the first modem juvenile court. See id. at 117. The enactment of separate juvenile and adult justice systems symbolized the juvenile court's adoption of a rehabilitative model of
treatment founded on the tenets of positivistic criminology. Moreover, it reflected the tum-of-thecentury beliefs that the discoveries of science could alleviate individual and social ills. Confidence in
technological achievements also advanced confidence in behavior prediction and medical diagnosis. See
Faust, supra, at 57.
27 See SUGG, supra note 25, at 61-229; Pleck, supra note 17, at 207; see also WILLIAM L. OrNEILL,
DIVORCE IN THE PROGRESSIVE ERA 20-26 (1967) (explaining that by 1900, women getting married were
older, better educated, and more apt to have been employed than their mothers-all factors that fueled
the divorce rate, which had increased drastically since the Civil War); Dubbert, supra note 17, at 447
(noting that by the late nineteenth century, "many American men... were becoming increasingly fearful
of female moral, social, and cultural pre-eminence").
28 E.D. Cope, The Effeminization of Man, 7 OPEN COURT 3847, 3847 (1893).
29 J. McKeen Cattell, The School and the Family, 74 POPULAR. SCI. MONTHLY 84, 92-93 (1909)
(discussing the wide range of ways that schools were weakening the family unit).
30 See Jeffrey P. Hantover, The Boy Scouts and the Validation of Masculinity, 34 J. SOC. ISSUES
184, 184-85 (1978) (noting that the quick establishment of the Boy Scouts demonstrated the "turn-of-
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mothers and wives "was beginning to transcend its accustomed domain and
the whole of masculine
threaten not
3 1 just the masculine establishment but
identity."
These views were not culturally isolated.32 By the first decade of the
twentieth century, American society began to change its sexual ideology,3 3
prompted in large part by Sigmund Freud's immense influence.34 From
1911 to 1914, the "formative years" of the psychoanalytic movement, a national debate emerged concerning the viability of "civilized" morality, 35
that encouraged more open exchanges on formerly taboo topics-venereal
disease, prostitution, chastity before marriage, and the sexuality of women
and children.36 Freud's critique of sexual repression also diminished the
"moral horror" associated with the "perversions"--those methods of sexuality that37were irrelevant "to the preparation and execution of genital intercourse."
Middle class Americans were fascinated by the grossly simplified
views of Freud's complex theories. 38 According to one popular novelist at
the-century concern over the perpetuation and validation of American masculinity" and served to ease
the masculine anxieties of both the scoutmasters and the boys they tutored).
31 Dubbert, supra note 17, at 447.
32 See deMause, supra note 21, at 2 ("Since Freud, of course, our view of childhood has acquired a
new dimension.").
31 See NATHAN G. HALE, JR., FREUD AND THE AMERICANS: THE BEGINNINGS OF PSYCHOANALYSIS
IN THE UNITED STATES, 1876-1917, at 250-73 (1971) [hereinafter HALE, THE BEGINNINGS]; see also
PivAR, supra note 12, at 4 (noting that after the turn of the twentieth century, urban Progressives
"shocked" Americans with a wide range of sex reforms displaying "the many faces of American sexuality," including vice commission probes, public denouncement of venereal disease, and regulated prostitution for members of the military).
34 See PHILIP RIEFF, FREUD: THE MIND OF THE MORALIST xi (1979) ("In America today, Freud's
intellectual influence is greater than that of any other modem thinker."). In 1909, Freud, a Viennese
physician and neurologist, presented a series of five lectures at a conference at Clark University, where
he discussed a theory of the human mind that he had created during the prior two decades. See HALE,
THE BEGINNINGS, supranote 33, at 3-16. Although the Clark Conference was Freud's only visit to the
United States, see id. at 3, Freud left an indelible impression before the audience of professionals, laypersons, and press, whose interaction and influence ultimately lead to the "uniquely swift" dissemination
of Freud's new ideas. Id. at 17. Moreover, Freud had visited America "at a 'psychological moment,"'
when conflict and change were emerging in those areas of American life that psychoanalysis appealed to
most directly-sexual morality as well as nervous and mental disorders. Id.
35 See HALE, THE BEGINNINGS, supra note 33, at250-51.
36 See id.; see also NATHAN G. HALE, JR., THE RISE AND CRISIS OF PSYCHOANALYSIS IN THE
UNITED STATES: FREUD AND THE AMERICANS, 1917-1985, at 57-73 (1995) [hereinafter HALE, RISE
AND CRISIS] (explaining that although a small group of social radicals had debunked every aspect of
"civilized" morality during the nineteenth century, by the early twentieth century, a "dominant minority"
of intellectuals conceded that some tenets of "civilized" morality were difficult to follow, such as chastity before marriage); PIVAR, supra note 12, at 4 (noting that "once the Progressives discovered Freud,
prostitution, free love, and birth control, external and internal restraints against public discussion of sex
were broken").
37 REFF, supranote 34, at 157.
38 See JOHN D'EMILIO & ESTELLE B. FREEDMAN, INTIMATE MATTERS: A HISTORY OF SEXUALITY
IN AMERICA 223 (1988) (emphasizing in particular Freud's notions of infantile and childhood sexuality,
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the time, the sex instinct desired all kinds of sensory satisfaction.39 The
message to Americans seemed clear-an individual's sexual drive was perpetually manifest; the consequences of suppression were risky.4 °
Havelock Ellis, the central figure propelling America's evolving sexual
ethos,4' even attempted to portray homosexuality as an innocuous variant
from the sexual norm.4 2 This view contradicted the mainstream opinion
that homosexuality was primarily a result of degeneration and sexual excess, such as masturbation. 43 The birth control movement further induced a
sexual conflict among family members, the case histories of female patients who endured sexual denial,
and the thought that sexual instinct propelled human behavior and life and might well alter the course of
civilization).
39 See Peter Clark Macfarlane, Diagnosis by Dreams, GOOD HOUSEKEEPING, Mar. 1915, at 2810
("If [the instinct] gets its yearning it is as contented as a nursing infant. If it does not, beware! It will
never be stopped except with satisfactions.").
40 See D'EMILIO & FREEDMAN, supra note 38, at 223.
41 See id. at 224 ("Although Freudianism proved more enduring in its influence, in the short run the
writings of the English sexologist Havelock Ellis had a greater impact."); ROBINSON, supra note 12, at 3
("Although Freud formulated individual sexual doctrines that were to prove more influential, and while
he is in every way the larger figure in our intellectual history, it was nonetheless Ellis who made the
more extensive and, above all, the more representative contribution to sexual modernism."). Ellis
countered nearly every principle of the Victorian sexual code. See HALE, THE BEGINNINGS, supra note
33, at 262 (explaining that "Ellis approached sexuality from a relativistic, historical, and anthropological
standpoint in order to destroy nearly every tenet of 'civilized' morality and nineteenth-century sexual hygiene"). Like Freud, Ellis enthusiastically promoted sexual pleasure over self-control. See D'EMILIO &
FREEDMAN, supranote 38, at 224; see also HAVELOCK ELLIS, THE NEW SPIRIT 279 (Sherman F. Mittell
ed., Kraus Co. 1969) (1935) (concluding that "the sexual instinct is more poignant and overmastering,
more ancient than any as a source of beauty").
42 See 2 HAVELOCK ELLIS, STUDIES INTHE PSYCHOLOGY OF SEX 4-24 (1936) (Although Sexual Inversion was published in 1897 in the STUDIES' first volume, Random House publishers has placed the
chapter in its second volume.). According to Ellis, "sexual inversion"--homosexuality-was congenital
and therefore not a vice or perversion subject to moral or legal prohibition. See id. at 1-74. As support
for his theory, Ellis presented the detailed and lucid biographies of thirty-three men (many his literary
and scientific acquaintances) who denounced the effeminate stereotypes of homosexuals and who described the naturalness of their sexual preferences, thereby advocating Ellis' congenital approach. See
id. at 75-194. Scholars have criticized Ellis for failing to present a more complete and rehabilitative
picture of female homosexuality, given that he provided only six case histories of lesbians, see id. at
195-263, and focused primarily on men, see ROBINSON, supranote 12, at 11.
43 See ELLIS, supranote 42, at 70-71, 276-77. Indeed, even Richard von Krafft-Ebing, the "most
influential sexual psychologist of the last quarter of the nineteenth century," ROBINSON, supra note 12,
at 5, insisted in his renowned text, PsychopathiaSexualis, that masturbation was a major contributor to
acquired homosexuality. See RICHARD VON KRAFFT-EBING, PSYCHOPATHIA SEXUALIS: WITH
ESPECIAL REFERENCE TO THE ANTIPATHIC SEXUAL INSTINCT: A MEDICO-FORENSIC STUDY 188-90

(Franklin S. Klaf trans., Stein and Day 1965) (12th ed. 1902) [hereinafter KRAFFT-EBNG, 12th edition]
(contending that masturbation "influences the morals, the character, fancy, feeling and instinct of the
youthful masturbator, male or female, in an unfavorable manner, even causing, under certain circumstances, the desire for the opposite sex to sink to nil; so that masturbation is preferred to the natural
mode of satisfaction"). Regardless, Krafft-Ebing accepted the existence of both congenital and acquired
inversion. See id. By the early twentieth century, Ellis' influence spurred acceptance of congenital explanations of homosexuality, along with increasing medical interest in the topic and evidence of growing
numbers of communities and subcultures of lesbians and male homosexuals, particularly in urban areas.
See D'EMILIO & FREEDMAN, supra note 38, at 226-29.
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stunning shift from the reign of Victorian sexual norms4 4 by technologically
allowing, for the first time, female sexual expression, nonprocreative sex,
and premarital sexual behavior.4a
B. 1920-1930: The American Concept ofPsychopathy
B7 the 1920s, all of these trends eroded the Victorian image of female
purity 46 and notions of "civilized morality" among both the societally
fringed 47 and the middle classes. 48 As sexual boundaries expanded, gender
roles and sexual identities increasingly blurred. 49 Within this context, the

44 See D'EMILIO & FREEDMAN, supranote 38, at 225; see also KENNEDY, supra note 22, at 36-107
(discussing the influence of Margaret Sanger and other birth control activists' influences on the birth
control movement, and nineteenth-century changes in the status of women, the family, and the nature of
sexuality); JAMES REED, FROM PRIVATE VICE TO PUBLIC VIRTUE: THE BIRTH CONTROL MOVEMENT
AND AMERICAN SOCIETY SINCE 1830, at 57 (1978) (noting that "the ideology of [Victorian] civilized
morality began to collapse under the weight of its inherent contradictions" when sexual reforms burgeoned during the first decades of the twentieth century); MARGARET SANGER, MY FIGHT FOR BIRTH
CONTROL 345-56 (1931) (providing birth control activist Margaret Sanger's personal and successful account of her 17-year-long effort to combat the suppression of contraception as well as the imposition of
moral standards perpetuating unwanted pregnancy).
45 See D'EMILIO & FREEDMAN, supranote 38, at 233; FASS, supranote 22, at 53-83; KENNEDY, supra note 22, at 108-71.
46 These trends also promoted the comparably long-held view of woman's superior sensuality. See
RIEFF, supra note 34, at 182. As Rieff explains,
Within the nineteenth-century panorama of moral attitudes there were always viable two forms of
misogyny. One was the Victorian form in which Americans were once schooled, which idealized
women as natively innocent and above sex. The other was the view still in the ascendant, partly
because of Freud's influence, in which women are conceived (by both women and men) as naturally more sensual.
Id.
47 See D'EMILIO & FREEDMAN, supra note 38, at 227-31; ERENBERG, supra note 16, at 206-63;
HALE, RISE AND CRISIS, supra note 36, at 57-73; see also John C. Burnham, The Progressive Era
Revolution in American Attitudes Toward Sex, 59 J. AM. HIST. 885, 889 (1973) (noting the numbers of
"intellectual rebels" as well as both "radical and more respectable writers" who "suggested thinking
about the 'sexually unthinkable"' as well as ways to treat sex "more openly" at the turn of the century).
48 See D'EMILIO & FREEDMAN, supra note 38, at 241 ("One reason, perhaps, why the twenties
loomed so large as a critical turning point is that patterns of behavior and sexual norms formerly associated with other groups in the population had, by then, spread to the white middle class."); FASS, supra
note 22, at 260-326 (examining the behaviors and attitudes of youth in the 1920s as a means of understanding the changes in sexual practices among the majority of the middle classes and the erosion of the
Victorian double-standard); HALE, RISE AND CRISIS, supra note 36, at 75 (explaining the means by
which those in the educated middle- and upper-middle-classes became involved in the changing sexual
and social norms of the 1920s); Burnham, supra note 47, at 889 (noting the influences on middle-class
Americans of early twentieth century changes in attitudes toward sex).
49 See HALE, RISE AND CRISIS, supranote 36, at 64.
Probably, from the standpoint of Theodore Roosevelt and of most Americans, the rebels were blurring sexual roles. For the male they held up a new image of the artist instead of the frontiersman
or the businessman; for the woman, the role of militant feminist, "Glorious Playfellow," instead of
mother.... Some rebels feared unconscious homosexual or narcissistic drives.
Id.
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concept of "psychopathy"5 0 emerged, emboldened by American psychiatry's
embrace of Freud. I Relative to Europe, American psychiatry was unsophisticated52 and comparably disinclined to discuss sexual psychopathy. 3
One apparent exception, George Frank Lydston's 1904 book, contained an
entire chapter on the topic. 54 Other American research, such as William
50

The diagnosis of psychopathy first appeared in nineteenth century German psychiatry. See

HENRY WERLINDER, PSYCHOPATHY: A HISTORY OF THE CONCEPTS: ANALYSIS OF THE ORIGIN AND
DEVELOPMENT OF A FAMILY OF CONCEPTS IN PSYCHOPATHOLOGY 86-90 (1978). Initially, the diagnosis resembled the general notion of "moral insanity." See NORMAN DAiN, CONCEPTS OF INSANITY IN
THE UNITED STATES, 1789-1865, at 74 (1964) (noting that the disorder-moral insanity-contributed
substantially to the development of the concept of psychopathic personality, as well as other psychiatric
concepts). But see CHARLES E. ROSENBERG, THE TRIAL OF THE ASSASSIN GUITEAU: PSYCHIATRY AND
LAW IN THE GILDED AGE 69 (1968) (stating that "[fin a broad schematic sense," the notion of moral insanity was a precursor of the concept of psychopathic personality although most of the criminals diagnosed as morally insane during the nineteenth century would be diagnosed today as "actively psychotic"
because they were viewed as particularly dangerous and reprehensible). The morally insane were
viewed as intellectually intact individuals who were aware of what behavior was socially and morally
acceptable, but whose own behavior was morally warped. See DAIN, supra, at 73-74. However, Issac
Ray's book, A TREATISE ON THE MEDICAL JURISPRUDENCE OF INSANITY 134-278 (1838), is credited
with "the first systematic treatment in English of the problem of mental illness in relation to crime and
punishment." WERLINDER, supra,at 41.
sI See WERLINDER, supranote 50, at 154-61.
52 See id. at 142 (noting that American psychiatry emphasized the administrative aspects of caring
for the insane in lieu of the European focus on research and education). The field did become better informed with the German concept of psychopathy predominantly through the contributions of Adolph
Meyer, see id. at 143, a professor of medicine at Johns Hopkins University who was regarded as "the
most prominent figure of the century in American psychiatry." Id. at 142-43 & n.10. As early as 1903,
Meyer discussed in an article the "psychopathic-neurotic type." Adolf Meyer, An Attempt atAnalysis of
the Neurotic Constitution, 14 AM. J. PSYCHOL. 354, 363 (1903). In 1905, Meyer provided a classification of three types of psychopathological phenomena. See Adolf Meyer, Suggestions Concerning A
Grouping of FactsAccording to Cases, in 2 THE COLLECTED PAPERS OF ADOLF MEYER: PSYCHIATRY
132, 140, 140-46 (Eunice E. Winters ed., 1951) [hereinafter Meyer, Suggestions]. Discussion of this
classification was excerpted from the Seventeenth Annual Report of the State Commission in Lunacy,
Sept. 30, 1905, at 64-81. See Meyer, Suggestions, at 132 n.*. According to Freedman, in 1905, "when
Meyer introduced the concept of the psychopath into the United States... sexual crime remained synonymous with female immorality." Freedman, supra note 6, at 87. However, Freedman provides no
direct support for this assertion, and Meyer's publications give no indication that this was his perception.
Moreover, a major 1904 publication contradicts Freedman's assertion. See infra note 54 and accompanying text.
53 Notably, however, sexual psychopathy constituted the entire focus of Richard von Krafft-Ebing's
renowned, Psychopathia Sexualis. See RICHARD VON KRAFFT-EBING, PSYCHOPATHIA SEXUALIS:
WITH ESPECIAL REFERENCE TO CONTRARY SEXUAL INSTINCT: A MEDICO-LEGAL STUDY 188-90

(Charles Gilbert Chaddocks trans., 7th ed. 1893) [hereinafter KRAFFT-EBING, 7th edition]. In the book,
Krafft-Ebing describes the "pathological manifestations of the sexual life and [their] underlying conditions," id. at iv, which incorporate sadism, masochism, and both acquired and congenital homosexuality,
see id at xii-xiii. In 1904, the German psychiatrist Emil Kraepelin included homosexuality under the
category "constitutional psychopathic states." He included other groups characterized as vagabonds,
liars, beggars, and criminals with mercurial personalities under the category "psychopathic personalities." See EMIL KRAEPELIN, CLINICAL PSYCHIATRY: A TEXT BOOK FOR STUDENTS AND PHYSICIANS
510-35 (A. Ross Diefendorftrans., Scholars Facsimiles & Reprints 1981) (1904).
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Healy's The Individual Delinquent,5 5 or Benjamin Glueck's inmate study,56
only generally discussed sexual abnormality among offenders. 7
54 See G. FRANK LYDSTON, THE DISEASES OF SOCIETY (THE VICE AND CRIME PROBLEM) (1904).
Lydston focused primarily on homosexuality, "sexual perversion" (or "the possession of impulses to
sexual gratification in an abnormal manner"), id. at 376, acts of sexual violence, and excessive sexual
desire among both men and women, see id. at 374-91. However, "when discussing sexual psychopathy," Lydston emphasizes that he "exclude[s] certain cases, occurring especially in women, but not limited to them," because "what is erroneously believed to be perversion [in women] consists of
extraordinary manifestations of endearment or exaggerated normal desire inhibiting the instinctive reserve of the female." Id. at 376. Although Freedman lists Lydston's book in a footnote, see Freedman,
supra note 6, at 87 n.9, she does not mention that Lydston's discussion of sexual psychopathy concerns
predominately male sexual abnormality, thus diminishing the strength of her unsupported conclusion
that in the United States in 1905, "sexual crime remained synonymous with female immorality." See id.
at 8.
55 WILLIAM HEALY, THE INDIVIDUAL DELINQUENT (1915); see also Ben Karpman, Milestones in
the Advancement of Knowledge of the Psychopathology of Delinquency and Crime, in
ORTHOPSYCHIATRY: 1923-1948: RETROSPECT AND PROSPECT 100, 102 (Lawson G. Lowrey ed., 1948)
(noting that Healy's book "is justly regarded as a classic of the first order"). It appears that Freedman
misinterprets what Healy says, claiming that Healy "mentioned female hypersexuality" but "refused to
discuss male sexual abnormality and recommended that most readers 'should leave the unpleasant subject alone."' Freedman, supra note 6, at 87-88 (quoting HEALY, supra, at 411). Yet, at no time does
Healy make such sex distinctions. Healy's discussion of hypersexualism consistently and explicitly
mentions both sexes, even though his illustrative case study describes a female sex delinquent. See
HEALY, supra, at 402-04. Healy's section on "sex perversion"--where Freedman derives her quote conceming leaving "the unpleasant subject alone"--refers generally to "offenders" or "sex perversions,"
without specifying a sex. See id. at 411-12. When Healy mentions leaving "the unpleasant subject
alone," he is referring to the general subject of sex perversions, not simply male sexual abnormality.
Moreover, his statement pertains only to the fact that this "important" subject has been discussed in detail elsewhere, relieving him of such an obligation as well as allowing those readers not interested in the
topic to "leave the unpleasant subject alone." Id. In general, Healy does not highlight sexual deviations.
Like earlier writers, he characterized the psychopath, or his preferred term, the "constitutional inferior,"
as "often egocentric, selfish, irritable, very suggestible, easily fatigued mentally," and possessing an
"abnormal reaction to some of the ordinary stimuli of life." Id. at 576-77. Although some of Healy's
case studies of"constitutional inferiors" mentioned "bad sex habits" or "sexual perversions," id. at 580,
587, and Healy devoted a chapter to "abnormal sexualism," id. at 400-13, Healy examined the presence
of "abnormal sexual behavior" among all kinds of delinquents, suggesting that such behavior was not a
particular characteristic of only psychopaths. See also Karpman,supra, at 102 (noting that by the time
Healy's The Individual Delinquentwas published, "Healy was already under the influence of Freud, for
he mentions prominently the role of sexual conflicts").
56 In 1918, psychiatrist Bemard Glueck diagnosed as "constitutionally inferior, or psychopathic"
19% of the 608 inmates he studied in New York's Sing Sing prison. See Bernard Glueek, A Study of 608
Admissions to Sing Sing Prison, 2 MENTAL HYGIENE 85, 86 (1918) (noting that the diagnosed prisoners
were psychopathic "to so pronounced a degree as to have rendered extremely difficult, if not impossible,
adaptation to the ordinary requirements of life in modem society"). Although 10% of all the inmates
and 12% of the psychopaths had committed sexual crimes, see id. at 92-94, and many lacked sexual
morals, see id. at 121, 123, Glueck's use of the psychopath label focused on recidivism, drug and alcohol
consumption, and variable work patterns rather than abnormal sexual control, see id. at 119-23. Freedman correctly notes that criminologist Sheldon Glueck's 1925 text gave no direct reference to psychopathic sexual behavior or to sex crimes. See Freedman, supra note 6, at 88 n.10; see also S. SHELDON
GLUECK,

MENTAL DISORDER AND THE CRIMINAL LAW: A STUDY IN MEDICO-SOCIOLOGICAL

JURISPRUDENCE (1925). However, Freedman does not mention that Glueck points to theories suggesting that homosexuality is a symptom of other kinds of mental disorders. See id. at 343, 364 n.3, 371
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During the 1920s and 1930s, American psychiatry, the criminal justice
system, and the public gradually began to add one more item to what had
become the diagnostic "wastebasket" of psychopathy5 8 by viewing the psychopath as also a "violent, male, sexual criminal." s A number of trends

(noting theories that homosexuality was a symptom of chronic alcoholism, paranoia, and manicdepressive psychoses).
57 According to Freedman, "[u]ntil the 1920s, American psychiatrists who diagnosed mental patients as psychopaths typically applied the term to either unemployed men or 'hypersexual women."'
Freedman, supra note 6, at 88. Yet, there are no data to support Freedman's observations, which appear
to be somewhat of an overstatement because the psychopathic label was applied to such a broad range of
social "deviants" and nonconformists. With regard to the labeling of unemployed men, for example, the
studies Freedman cites suggest that unemployment was a result or symptom ofpsychopathy, rather than
the condition mandating the psychopathic label, because psychopaths possessed problematic personalties that could create or perpetuate a state of unemployment. See John W. Visher, A Study in Constitutional PsychopathicInferiority, 6 MENTAL HYGIENE 729, 730-31 (1922) (noting that the 50 "typical"
hospitalized psychopaths in one study were characterized by "marked egotism, impulsiveness, poor
judgment, nonconformity to ethical and social standards, and inability to adjust to or to profit by discipline"; because the psychopaths were unable to concentrate or become motivated, they were likely to
become "industrial misfits, loafers, beggars, and paupers"); see also Herbert M. Adler, Unemployment
and Personality:A Study of Psychopathic Cases, I MENTAL HYGIENE 16, 16 (1917) (analyzing 100
cases of unemployed males who were patients at the Boston Psychopathic Hospital to "help pave the
way to an understanding of the kind of individual who is likely to get into economic difficulties, the
particular kind of difficulty he is likely to meet with, and the sort of situations in which it will be most
apt to occur"). Freedman does support her contention that some hypersexual women were labeled as
psychopaths. See Lunbeck, supra note 16, at 513-43 (contending that, at the turn of the twentieth century, several prominent American psychiatrists identified as "psychopaths," those purportedly "hypersexual" women whose freeness contradicted medical and societal views of proper sexual etiquette). Yet,
labeling "hypersexual" women as psychopaths coincided with the long-established view that the origins
and symptoms of female criminality and deviance were sexual in nature. Thus, in addition to psychopathy, "hypersexual" women acquired many labels, including criminal, delinquent, and mentally defective. See generally Deborah W. Denno, Gender,Crime, and the Criminal Law Defenses, 85 J. CRIM.
L. & CRIMINOLOGY 80, 86-89 (1994) (noting that historically, women's lesser involvement in criminality has been attributable to their biology or sexuality and that when women did commit a crime, there
were sexual reasons for it); Deborah W. Denno, Sexuality, Rape, and Mental Retardation, 1997 U. ILL.
L. REV. 315, 323-36 (concluding that throughout history, society has viewed mentally retarded women
in particular as either asexual and childlike or hypersexual and at risk at producing offspring "as defective as themselves").
58 This characterization was derived from a 1923 landmark symposium on psychopathy arranged by
Benjamin Karpman, chief psychotherapist at St. Elizabeth's Hospital in Washington, D.C. See Ben
Karpman, The PsychopathicIndividual: A Symposium, 8 MENTAL HYGIENE 174, 174-75 (Ben Karpman
ed., 1924); see also WERLINDER, supra note 50, at 147 (depicting Karpman's symposium as "the first
more systematic contribution to psychopathy research in America"). Speaking at the symposium was
one well-known participant who expressed the growing consensus: the psychopathic label had become a
diagnostic "wastebasket into which all sorts of things have been thrown.... sort of a middle ground for
the dumping of odds and ends." William A. White, On the Etiology ofPsychopathicStates, in The Psychopathic Individual: A Symposium, 8 MENTAL HYGIENE 174, 175 (Ben Karpman ed., 1924); see also
DAVID ROTHMAN, CONSCIENCE AND CONVENIENCE: THE ASYLUM AND ITS ALTERNATIVES

IN

PROGRESSIVE AMERICA 200 (1980) (noting that one of New York's leading institutional psychiatrists
confessed that although he knew "there is a psychopathic individual," he just could not "describe him").
59 Freedman, supra note 6, at 88. For a thorough account of the evolution of psychopathy and the
increasing reliance on psychiatry by the field of criminology, see generally NICOLE HAHN RAFTER,
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contributed to this new perspective: 60 (1) the wider acceptance of American
psychiatry 6' and Freudianism by courts and prisons in part because of the
experiences of World War I;62 (2) the growing respect for studies of sexuality; 6 (3) a greater recognition of the significance of masculinity and the
stabilizing value of children and family as a result of the problems of the
Great Depression; 64 and (4) the increasing medicalization of deviancy.65

CREATING BORN CRIMINALS 167-87 (1997); Nicole Hahn Rafter, Psychopathy and the Evolution of
CriminologicalKnowledge, 1 THEORETICAL CRIM. 235 (1997).
60 Freedman astutely pinpoints the first three of these trends. See Freedman, supra note 6, at 88. As
the following sections show, however, this Article views some elements of these trends as far more significant in shaping the American public's acceptance of sexual psychopathy than the other elements that
Freedman discusses. For example, Freedman never mentions the Leopold and Loeb case whereas a consensus of opinion suggests that the case was a turning point in the fusion of psychoanalytic theory and
the law. See infra notes 71-74 and accompanying text. Second, while Freedman mentions the effects of
the Great Depression as prompting a greater interest in male sexual abnormality and sexual crime, this
Article views the Depression to be far more influential on Americans' opinions toward crime over and
above whatever effects it had on the public's perceptions of masculinity or male sexual abnormality.
The Depression was also a period when Americans held some of their harshest attitudes toward violent
crime in general and when the death penalty was applied at a disproportionately high level. See Deborah
W. Denno, Getting to Death:Are Executions Constitutional?, 82 IOWA L. REV. 319, 366 (1997) (noting
that the effects of the Great Depression apparently influenced a record high of 199 executions in 1935).
Moreover, Freedman never mentions the Depression era's recognition of the family as a unit of cohesion
and stabilization, particularly for men, who lost sense of their patriarchal place. Third, although Freeman stresses the significance of sex surveys and eventually discusses Alfred Kinsey's research, this Article considers Kinsey's surveys to have had the most overwhelming effect on the American public's
opinions. Moreover, the pre-Kinsey surveys appear to have been a response to the sexual psychopath
laws, rather than a factor necessarily influencing the laws. Therefore, this Article quickly pays homage
to the sex surveys that Freedman mentions, but focuses in particular on Kinsey's results. Lastly, Freedman does not discuss other criminal justice trends that may have impacted on sexual psychopath legislation, most particularly, the medicalization of deviance. Notably, sexual psychopath laws were one small
facet of a much larger criminal justice trend promoting a more treatment-oriented and rehabilitative approach to crime. Without this broader context, the sexual psychopath laws take on a relatively greater
aura of anomaly.
61 See HALE, RISE AND CRISIS, supranote 36, at 91-98 (discussing the influence of psychoanalytic
theory on criminology).
62 The increased use of psychiatrists to treat soldiers' mental disorders during World War I substantially enhanced the reputation and visibility of the psychiatric profession. See JOHN D'EMILIO, SEXUAL
POLITICS, SEXUAL COMMUNmES: THE MAKING OF A HOMOSEXUAL MINORITY IN THE UNITED STATES,

1940-1970, at 17 (1983) ("Psychiatry emerged from the war with its status enhanced."); HALE, RISE
AND CRISIS, supra note 36, at 13 ("In the colossal human laboratory of the Great War some of Freud's
theories seemed strikingly confirmed. A few Freudian conceptions already current among an advance
guard in American psychiatry ... gained additional currency through their use in treating shell-shocked
soldiers."); Visher, supranote 57, at 729 ("The solution of the numerous psychiatric problems of the late
war greatly advanced our knowledge of the broader aspects of psychiatry.").
63 See infra notes 102-10 and accompanying text.
64 See infra notes 84-101 and accompanying text.
65 See infra notes 118-26 and accompanying text.
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II. CREATION OF THE MALE SEXUAL PSYCHOPATH

When psychiatry expanded into courts and prisons, criminologists increasingly adopted psychiatric diagnoses, including psychopathy, to explain
criminal behavior for both men 66 and women. 67 In 1921, for example, the
Massachusetts legislature enacted the Briggs Law, 68 hailed as "one of the
greatest steps in the introduction of medical thought into the law,, 69 because the law mandated a psychiatric evaluation for prior felons and repeat
or capital offenders. °
66 See WALTER BROMBERG, PSYCHIATRY BETWEEN THE WARS, 1918-1945:

A RECOLLECTION 10222 (1982) (discussing the evolution of a "criminologic psychiatry"); DEUTSCH, supra note 10, at 404-05
(noting that in the 1920s, "[iun rapidly increasing numbers, courts are utilizing the services of psychiatric
clinics of their own in the examination of persons accused of crime, or are availing themselves of accessible clinics of a public or semi-public nature"); GERALD N. GROB, MENTAL ILLNESS AND AMERICAN
SOCIETY, 1875-1940, at 266-87 (1983) (describing the growth and changes in American psychiatry
during the 1920s and 1930s); Karpman, supra note 55, at 100-186 (providing a detailed overview of the
contributions of orthopsychiatry to the understanding of the psychopathology of delinquency and crime
from 1923-1947); Winfred Overholser, The Briggs Law of Massachusetts: A Review and an Appraisal,
25 J. CRIM. L. & CRIMINOLOGY 859, 859 (1935) (discussing the "intensified... widespread interest in
the application of psychiatry to criminal law").
67 Freedman correctly notes that women also were labeled as psychopaths, but she offers no definitive support for her conclusion that "women, not men, remained the likely subjects" when the topic concemed the link between sexuality and crime during the 1920s. Freedman, supra note 6, at 89. She
emphasizes, for example, that the first specialized institution for psychopathic criminals was the Psychopathic Hospital located within the New York State Reformatory for Women at Bedford Hills. See id.
The Hospital, which operated between 1916 and 1918, was established through donations from John D.
Rockefeller, Jr. See EDITH R. SPAULDING, AN EXPERIMENTAL STUDY OF PSYCHOPATHIC DELINQUENT
WOMEN xiii-xvi (1969). In 1910, Rockefeller had expressed concern over the "white slave scare" and
chaired a grand jury investigating prostitution. See ESTELLE B. FREEDMAN, THEIR SISTERS' KEEPERS:
WOMENS PRISON REFORM IN AMERICA, 1830-1930, at 118 (1981). Yet, once again, it bears reminding
that most of women's crimes during this time were considered sexual in nature, whether or not those
women were accorded the psychopathic label or some other criminal or deviant label. See supra note 57
and accompanying text. Furthermore, like men, women also were given the psychopathic label for nonsexual petty crimes or nonconforming behavior. For example, in Spaulding's study of the residents of
Bedford Hills, summary figures show that the women's offenses ranged from larceny, drug possession,
and "contracting venereal disease" to vagrancy, disorderly conduct, and bigamy. Many women had venereal disease or intellectual deficits, and prior records of prostitution. Approximately one-half of the
women were characterized as "psychopathic personality." It appears that not one woman was placed in
the Hospital for an offense involving what would traditionally be viewed as interpersonal violence. See
SPAULDING, supra, Chart Showing Summary of Cases Studied, no page (in back of book).
68 MASS. GEN. LAWS ch. 123, § 100A (1921).
69 Overholser, supra note 66, at 860; see also BROMBERG, supranote 66, at 105; DEUTSCH, supra
note 10, at 405-07; Winfred Overholser, The History and Operationof the Briggs Law of Massachusetts,
23 LAW & CONTEMP. PROBS. 640, 640-83 (1935).
70 The Briggs Law evaluation was "to determine [offenders'] mental condition and the existence
of
any mental disease or defect which would affect [their] criminal responsibility." MASS. GEN. LAWS ch.
123, § IO0A (1921). Offenders eluding the categories of insane or mentally defective were diagnosed
under the title, "other mental abnormalities," which included a small group of "psychopathic offenders."
See Overholser, supra note 66, at 865-68. According to Freedman, "[m]any of those prisoners who
could not be diagnosed as insane or mentally defective were eventually labeled 'psychopathic' under
the Briggs Law. Freedman, supra note 6, at 88. Notably, however, only a very small proportion of
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The most striking example of the impact of psychiatry, however, was
the 1924 Leopold and Loeb murder trial.7 1 The trial was credited as a
"milestone in forensic psychiatry"7 2 and "[t]he most spectacular identification of psychoanalysis with the new criminology ' 73 because of Clarence
Darrow's heavy reliance on the testimony of three psychoanalytic psychiatrists.7 4 The highly publicized case75 also perpetuated the public view "that
homosexuality and crime bore a shadowy relationship to one another," in
light of rumors76 and undisclosed psychiatric evidence that Richard Leopold
and Nathan Loeb had a sexual relationship of some kind.77 Darrow successBriggs Law offenders were labeled psychopaths relative to all other categories. This fact greatly tempers Freedman's subsequent suggestion that "[s]uch redefinitions expanded the category of insanity and
helped create a new deviant population, the psychopaths." Id. at 88. For example, Freedman notes that
at one New York reformatory, the percentage of male inmates categorized as psychopathic increased
substantially from 1920 to 1925 whereas the percentage of male inmates diagnosed as mentally defective decreased substantially during this same time period. See STATE COMM'N OF PRISONS, THIRTYFIRST ANNUAL REPORT, THE PSYCHOPATHIC DELINQUENT 88-96. Yet, Freedman did not mention the
wide variability in categorizations of delinquent children as psychopathic in the same report. Nor did
she acknowledge at this point the huge variations in psychopathy documented by other researchers at
other institutions. See, e.g., Edwin H. Sutherland, The Sexual Psychopath Lmvs, 40 J. CRIM. L. &
CRIMINOLOGY 543, 550 (1950) (summarizing variations in diagnoses of psychopathy among sex offenders that ranged from 5% to 98% depending upon the psychiatrist or the institution); see also
ROTHMAN, supranote 58, at 200 (noting that psychopaths "ostensibly composed 15 to 25 percent of the
entire prison population, and a still higher percentage of recidivists"); Sidney Maughs, A Concept of
Psychopathy and PsychopathicPersonality: Its Evolution and HistoricalDevelopment: Part II, 2 J.
CRIM. PSYCHOPATHY, 465, 483 (1941) (noting that individuals with the psychopath label comprised
nearly one-third of the 1,046 new admissions to a reformatory during one year).
71 See generally GILBERT GElS & LEIGH B. BIENEN, CRIMES OF THE CENTURY: FROM LEOPOLD
AND LOEB TO O.J. SIMPSON 13-47 (1998); HAL HIGDON, THE CRIME OF THE CENTURY: THE LEOPOLD
AND LOEB CASE (1975); NATHAN F. LEOPOLD, JR., LIFE PLUS NINETY-NINE YEARS (1958); MAUREEN
MCKERNAN, THE AMAZING CRIME AND TRIAL OF LEOPOLD AND LOEB (1924); ALVIN V. SELLERS, THE
LOEB-LEOPOLD CASE (1926); Paula Fass, Making and Remaking an Event: The Leopold and Loeb Case
in American Culture, 80 J. AM. HIST. 919, 919-51 (1993). Depicted as highly intelligent, teenagers
Nathan Loeb and Richard Leopold confessed to murdering 13-year-old Bobby Franks and putting his
body in a drain pipe. See HALE, RISE AND CRISIS, supranote 36, at 91; MCKERNAN, supra, at 24-63.
72 BROMBERG, supra note 66, at 103.
73 HALE, RISE AND CRISIS, supranote 36, at 91.
74 The three psychoanalytic psychiatrists were Bernard Glueck, William A. White, and William
Healy. See MCKERNAN, supra note 71, at 141-63; SELLERS, supra note 71, at 118-232 (providing excerpts from psychiatrists' reports); Fass, supranote 71, at 932.
75 See generally Fass, supra note 71, at 919-51 (detailing the involvement of journalists in not only
extensively publicizing the Leopold and Loeb case, but also helping to solve it).
76 BROMBERG, supranote 66, at 103.
77 Rumors that Bobby Franks' naked and mutiliated body was the "site of perverse practices" commenced almost immediately after Franks had been found and "well before" Leopold and Loeb's detention as suspects, despite a coroner's report that there was no evidence of sexual abuse. These rumors,
which persisted throughout the case, were fueled further by psychiatric reports and a range of interviews
indicating some "perversity" between Leopold and Loeb. See Fass, supra note 71, at 924; see also
SELLERS, supra note 71, at 246-47 (quoting the prosecution's argument suggesting that "perversion" was
Leopold and Loeb's motive to kill). Although expert testimony about the defendants' homosexuality,
which was provided in the judge's chambers, was "unprintable," see McKeman, supra note 71, at 82, the
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fully reduced Leopold and Loeb's sentences from death to life imprisonment 78 with the aid of the psychiatrists who described a range of psychiatric
disabilities-for example, Loeb's "split personality" 79 and "lack of emotion"' as well as Leopold's "pathological personality" 8' and "definite paranoid psychosis.,1 2 Twelve years later when Loeb was brutally murdered by
a fellow prison inmate claiming self-defense from Loeb's alleged sexual as-3
sault, press accounts of Leopold and Loeb's "perversity" were revitalized.1
By that time, the country was well into the Great Depression and other conceptions of what male "perversity" could mean.
A. Masculinityand the GreatDepression

Prompted by the growing recognition of psychoanalysis8 4 and its links
to criminal behavior,8 criminologists began showing an increased interest
in masculinity and sexual crime as a result of the Great Depression,8 6 which

began in 1929 and prolonged its damage into the early 1940s.

The irrepa-

rable consequences of the Depression extended far beyond the effects of financial and familial devastation.88 In the course of losing their jobs, great

Herald Tribune described a "'childish compact' with "'unmentionable privileges,"' while another news
service simply explained that "'Dickie Loeb was queer."' HALE, RISE AND CRISIS, supra note 36, at 93;
see also SELLERS, supra note 71, at 20 (quoting William Healy's expert testimony describing Leopold
and Loeb's "most strange and pathological relationship" and the "absurd childish compact that bound
them").
78 See MCKERNAN, supranote 71, at 375-80.
79 SELLERS, supranote 71, at 16 (quoting William A. White's expert testimony); Id. at 23 (quoting
Bernard Glueck's expert testimony).
so Id. at 23 (quoting Bemard Glueck's expert testimony); see also id. at 16 (quoting William White's
expert testimony characterizing Loeb as "the host of an infantile emotional make-up"); id. at 19 (quoting
William Healy's expert testimony depicting "Loeb's secret abnormal mental life [that] swallowed up his
ambition").
81 Id. at 19 (quoting William Healy's expert testimony).
82 Id. at 24 (quoting Bernard Glueck's expert testimony); see also HALE, RISE AND CRISIS, supra
note 36, at 92-93; MCKERNAN, supranote 71, at 141-63.
83 See Fass, supranote 71, at 941.

84 See HALE, RISE AND CRISIS, supra note 36, at 78 (noting that during the 1930s, psychoanalysis
made more serious and accurate the popularized versions of Freud's work).
85 See BROMBERG, supra note 66, at 104-05; Karpman, supra note 55, at 118-53; see also I BEN
KARPMAN, CASE STUDIES IN THE PSYCHOPATHOLOGY OF CRIME vii (1933) (providing "an attempt to

gain an understanding of some problems of criminality through an intensive study of the lives of individual criminals, seeking particularly to uncover such psychogenetic factors as may be found behind the
criminal reactions").
86 See Freedman, supra note 6, at 89.
87 See Ronald Paul Hill et al., Consumer Survival During the Great Depression:Reportsfrom the
Field, 17 J. MACROMARKETING 107, 107-27 (1997).
88 See generally ROBERT S. MCELVAINE, THE GREAT DEPRESSION: AMERICA, 1929-1941 (1961).

For more personal accounts of the Depression, see DOWN AND OUT IN THE GREAT DEPRESSION:
LETTERS FROM THE "FORGOTTEN MAN" xi (Robert S. McElvaine ed., 1983) (providing a collection of
parts of stories of 173 "forgotten men, women, and children of the 1930s").
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numbers of men also lost their sense of self worth, 9 their masculinity, 90
their self-control, 9' and their patriarchal position in the family.92 Coin89 Men viewed themselves as personal failures even though the causes of the Depression were beyond their control. See SHERWOOD ANDERSON, PUZZLED AMERICA 166 (1935) (referring to a man who
suggested that he and all other unemployed men in America should be killed because they had failed to
succeed); JOHN GILLIAN, POVERTY AND DEPENDENCY: THEIR RELIEF AND PREVENTION 475-76 (1937)
(emphasizing that even unemployed middle-class and professional men felt threatened by loss of security and status); WINONA L. MORGAN, THE FAMILY MEETS THE DEPRESSION 65 (1939) (discussing
Morgan's 1939 study of families that found that 27% of fathers surveyed reported that a personal sense
of failure was the most serious effect of the Depression, while 21% ranked a lowered income first);
STUDS TERKEL, HARD TIMES 5 (1970) (noting that men felt a "private kind of shame when the pink slip
came" and a sense of "personal guilt' that destroyed their perception of self worth in the home). Unemployment also created anxiety and discouragement in young males because jobs "not only represent a
means of attaining status and fulfilling ambitions but also are the basis upon which rest such satisfactions as marriage, recreation, and further vocational training." See RUTH SHONLE CAVAN & KATHERINE
HOWLAND RANCK, THE FAMILY AND THE DEPRESSION: A STUDY OF ONE HUNDRED CHICAGO

FAMILIES 173 (1938).
90 See ANDERSON, supranote 89, at 46 (commenting on "[t]he breaking down of the moral fiber of
the American man, through being out of a job ... so essential to an American man's sense of his manhood");

MARIA KOMAROVSKY, THE UNEMPLOYED MAN AND HIS FAMILY-THE EFFECT OF

UNEMPLOYMENT UPON THE STATUS OF THE MAN INFIFTY-NINE FAMILIES 74-75 (1940) (noting that the
Depression era male "experiences a sense of deep frustration because in his own estimation he fails to
fulfill what is the central duty of his life, the very touchstone of his manhood-the role of family provider"); McELVAINE, supra note 88, at 175 (stating that men were reluctant to seek help during the Depression because "socially determined sex roles" suggested that "begging" was viewed as acceptable
conduct for women, but not for men); JOSEPH H. PLECK, THE MYTH OF MASCULINITY 159 (1981)
(stating that the Depression was the "historical event causing perhaps the single greatest crisis in the traditional institutional basis of the male role, that of family economic provider"); see also CAVAN &
RANCK, supranote 89, at 80-94 (stating that men who viewed their masculine roles more liberally, because they either had a low status in their family before the Depression or were able to accept changing
family roles, suffered less personal "disorganization," and were better able to survive the impact of the
Depression).
91 See Hill et al., supra note 87, at 116 (according to one wife's account, "[M]y husband can't find
work-he's out everyday looking-and I be afraid of him: he gets so black"); see also CAVAN &
RANCK, supra note 89, at 55-75 (discussing a study of 100 Chicago families demonstrating how middleclass men suffered "disorganization" as a result of loss of employment, status, and customary activities).
92 See ANDERSON, supra note 89, at 105 (noting the comments of one unemployed man who expressed that, as a result of losing his head position in his family, he wished he had been bom a woman);
CAVAN & RANCK, supranote 89, at 58-61, 94 (explaining that while all family members were distressed
by the Depression, fathers, as the main wage-eamers, were usually the most seriously affected, some
becoming irritable and depressed or experiencing nervous breakdowns and thoughts of suicide); GLEN
H. ELDER JR., CHILDREN OF THE GREAT DEPRESSION 105 (1974) ("Heavy drinking, physical isolation,
and intense preoccupation with self, among other forms of withdrawal, temporarily reduced or minimized exposure to the punishing reality of a man who was not the head of his own household.");
KOMAROVSKY, supra note 90, at 39 (emphasizing that "[t]he husband feels that he is a fallen idol to his
family, and attributes it largely to his presence at home"); ELAINE TYLER MAY, HOMEWARD BOUND:
AMERICAN FAMILIES INTHE COLD WAR ERA 48 (1988) ("Although most Americans experienced some
form of hardship, it was the nation's male breadwinners-fathers who were responsible for providing
economic support for their families-who were threatened or faced with the severest erosion of their
identities."); MCELVAINE, supra note 88, at 181 (stating that "male dominance was endangered in the
Depression" because even though the status of ".being on relief stigmatized an entire family," it most
affected the father, the mother's traditional role was substantially less reliant "than that of the father on
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monly, women usurped men's patriarchal roles9 3 and assumed traditionally
male-occupied jobs.
The Depression era male's acute masculinity identity crisis 9 s was fueled further by public accusations and complaints; depicting unemployed
men as pathetic diminishers of "the value of brawn and muscle" 96 who constantly sought "fresh excuses for the loss of [their] old prestige., 97 While
popular books and magazines faulted American men for their economic
failures, state and local communities greeted with fear and moral condemthe family's status in the outside world"); Hill et al., supra note 87, at 118 (quoting Martha Gelhom, a
reporter for the Federal Emergency Relief Administration, who explained "these men are faced by hunger and cold, by the prospect of becoming dependent beggars-in their own eyes: by the threat of
homelessness, and their families dispersed"); E. Anthony Rotundo, Patriarchand Participants:A Historical Perspective on Fatherhoodin the United States, in BEYOND PATRIARCHY: ESSAYS BY MEN ON
PLEASURE, POWER AND CHANGE 64, 71 (Michael Kaufman ed., 1987) ("When men were thrown out of
work in the 1930s, they lost their most important function as fathers-that of economic provider.").
93 According to psychiatrist Nathan Ackerman's observations of unemployed miners in Pennsylvania, for example, "[t]he women punished the men for not bringing home the bacon, by withholding
themselves sexually. By belittling and emasculating the men, undermining their paternal authority,
tuming to the eldest son." TERKEL, supra note 89, at 196. Similarly, Maria Komarovsky's 1940 study
of 59 lower-middle-class families reported that unemployment weakened the status of males, especially
in the eyes of their wives, who increasingly expressed their lack of respect and aggression toward their
husbands, at times by withholding sex. See KOMAROVSKY, supra note 90, at 25, 28, 132. Moreover,
open conflicts concerning household management usually resulted in the wife's defeat of her husband.
See id. at 39. In a study of 167 children from Oakland, Califomia, Glen Elder found that children who
perceived their father as unable to meet paternal standards were usually influenced by their mother's attitude towards him. See ELDER, supranote 92, at 59. For example, one boy recalled how his mother
expressed through words, gestures, and deeds, a sense of shame conceming his father's status. See id.
94 See LAURA HAPKE, DAUGHTERS OF THE GREAT DEPRESSION: WOMEN, WORK, AND FICTION IN
THE AMERICAN 1930s, at xiv (1995) (examining "literary and cultural depictions not only of domestic
womanhood but of her breadwinning counterpart, the female wage eamer" during the 1930s); MAY, supro note 92, at 40 (explaining that the Depression created opportunities for single working women in the
1930s to experience economic independence and sidestep the role of the dependent housewife); Rotundo, supra note 92, at 71 (noting that World War II "took many fathers out of the household and drew
some middle-class mothers into the work force").
95 See JOE L. DUBBERT, A MAN'S PLACE: MASCULINITY IN TRANSITION 209 (1979) (noting that a
"survey of many writers" on the effects of the Depression "reveals a general agreement that the Depression helped trigger an acute masculinity identity crisis" because circumstances had "rendered obsolete
many of the old symbols and standards of virile masculinity").
96 Mary Borden, Man, The Master.An Illusion, in MAN, PROUD MAN I1, 33 (Mabel Ulrich ed.,
1932). Popular novels at the time particularly criticized Depression era southem farmers, who had never
enjoyed the prosperity of the 1920s and were the most affected by the times. See also CHARLES R.
HEARN, THE AMERICAN DREAM IN THE GREAT DEPRESSION 84-85 (1977) (contending that southern
farmers' "losing struggle to wrest a living ... has sapped them of their ambition and few of them are capable of realistic and constructive efforts toward self-improvement"); KEVIN STARR, ENDANGERED
DREAMS: THE GREAT DEPRESSION INCALIFORNIA 241 (1996) (listing popular novels portraying southem farmers as "vacant-eyed, slack-jawed, sexually degenerate, sub-human white trash").
97 Lillian Symes, The New Masculinism, 161 HARPERS 98, 103 (1930); see also HEARN, supra note
96, at 140-48 (emphasizing the importance of popular how-to-succeed guidebooks of the day that
blamed the failure of the common man on negative thinking and aggressive self-assertion, not on outside
economic forces).
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Even
nation a vast group of homeless, unemployed male transients.
though these transients existed before the true effects of the Depression
were felt, newly jobless men nevertheless bore the brunt of their stigma. 99
As a result of these threats to male status, psychologists during the
1930s began to develop theories of male sex role identity. These efforts focused on both extremes of the "male sexual deviant"--the insufficiently
masculine male, such as the "effeminate homosexual," and the hypermasculine male-the violent sexual predator. 100 Both extremes would eventually characterize the male sexual psychopath who increasingly resembled
the Depression era male-an unemployed, nonprocreative, outcast devoid
of familial bonds or social controls, defying socially cohesive values. The
further sexualization of this outcast would come to symbolize a convergence of "economic and psychological identities in modem America."101
B. Sex Surveys and Sex Criminals
Intensive studies of human sexuality and the growing application of
Freudian psychoanalytic theories to criminality 0 2 furthered the psychiatric
and criminological interest in sex crimes during the 1920s and 1930s. Al103
though other scholars have examined these studies and research, this Ar98 See JOAN M. GROUSE, THE HOMELESS TRANSIENT IN THE GREAT DEPRESSION: NEW YORK

STATE, 1929-1941, at 102-03 (1986) (noting that while before the Depression, the transient "had his
home, his family, and his friends who shared his values and expectations," he now was "detached and
rejected by the very America that he had so short a time before felt an integral part of" and also
"[m]istakenly labeled tramp, bum or hobo"). See also Niles Carpenter & William M. Hamzel, Migratorinessand Criminalityin Buffalo, 9 SOC. FORCES 254 (1930) (discussing a University of Buffalo sociological study equating criminality with migration).
99 See CROUSE, supranote 98, at 93. Characterizations of homeless men were also often distorted.
According to an article in the New York Times, for example, "a large number of homeless men are either
mentally unbalanced or of defective intelligence." Id. at 92 (quoting Finds Mental Ills Factor in Vagrancy, N.Y. TIMES, Feb, 24, 1930, at 24). This conclusion, however, was based on a study of 640
homeless Jewish men and boys in New York City that reported only that one-third of the subjects had
"'obvious physical ailments."' Id. Because these studies were started before the true effects of the Depression were felt, they were actually projecting upon newly jobless men the negative characteristics of
people who became transients for reasons other than the present economic slump. See id. at 93. In general and with some exceptions, however, the Depression did not appear to have serious or prolonged effects on the children experiencing it. See JOHN A. CLAUSEN, AMERICAN LIVES: LOOKING BACK AT THE
CHILDREN OF THE GREAT DEPRESSION 504-05 (1993) (finding that the long term effects of the Depression were relatively modest and not statistically significant); ELDER, supra note 92, at 134 (noting that
in an Oklahoma study, the emotional effects of deprivation during the Depression years did not affect
children, male or female, negatively as they became adults). Moreover, children from deprived families
tended to prefer traditional family values, roles and relationships. See id. at 287; see also CLAUSEN, supra, at 297 ("Men who had experienced deprivation during the Great Depression rated their families especially high as a source of enjoyment and the place where they would like to spend more time.").
100 See Freedman, supranote 6, at 89.
'01 Id. at 90.

102 See id.
103 See id.
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tile offers a different interpretation of their significance with regard to sexual psychopath legislation.
First, the public's awareness of human sexuality evolved with the increasing dissemination of standard texts written by well-known European
sexologists.10 4 However, translations of these texts generally became available only shortly before, and sometimes after, the start of American sexual
psychopath legislation.'0 5 These texts may have prepared the country for
understanding the concept of sexual psychopathy and perhaps even
prompted discussion concerning the boundaries between normalcy and deviance. 10 6 Yet, given their timing, it is unclear how much they influenced
sexual psychopathy laws. Second, during this time, new funding sources
provided continual support for a range of American sex surveys and case
studies of sexuality.' 0 Yet, the major research focused predominantly on
the detailed sexual habits of women'0 8 and homosexuals' 9 -giving no ref104

See id.

105 For example, the translation of Magnus Hirschfeld's text was available only in the early 1930s.
See MAGNUS HIRSCHFELD, SEXUAL PATHOLOGY: BEING A STUDY OF THE ABNORMALITIES OF THE

SEXUAL FUNCTIONS ix-x (Jerome Gibbs trans., 1932) (an overview and discussion of sexual psychopathologies since the publications of Krafft-Ebing's work 30 years prior).
106 See Freedman, supra note 6, at 90.
107 During the 1920s and 1930s, "most" sex research was directed by the Committee for Research in
Problems of Sex, which originated in 1921 and was funded largely by the Rockefeller Center. See Regina Markell Morantz, The Scientist as Sex Crusader:Alfred C. Kinsey and American Culture, 29 AM.
Q. 563, 565-66 (1977); see also JAMES H. JONES, ALFRED C. KINSEY: A PUBLIC/PRIVATE LIFE 418
(1997) (explaining that, from the 1920s through the early 1960s, the Committee for Research in Problems of Sex was "far and away the most important source of funding for sex research in the United
States"); Aron Krich, Before Kinsey: Continuity in American Sex Research, 53 PSYCHOANALYTIC REV.
69, 74 (1966) (noting the sponsorship of sex research by the Committee for Research in Problems of
Sex, which "played a central role in American sex research"). Notably, the Committee provided support
for Alfred Kinsey's studies in the 1940s after Kinsey had requested financial support in 1939. See
JONES, supra, at 417-41; Morantz, supra, at 566; see also John H. Gagnon, Sex Research and Social
Change, 4 ARCHIVES SEXUAL BEHAV. 111, 111-41 (1975) (providing an overview of scientific sex research from historical to modem times).
108 See, e.g., KATHARINE BEMENT DAVIS, FACTORS IN THE SEX LIFE OF TWENTY-TWO HUNDRED
WOMEN (1929) (documenting a large, unprecedented, study based upon detailed questionnaires answered by both married and single women addressing a vast range of sexual experiences and attitudes,
including childhood influences, conjugal relations, birth control, masturbation, frequency of intercourse,
happiness in marriage, as well as sexual desire generally and during the menstrual cycle); ROBERT
LATOU DICKINSON & LURA BEAM, THE SINGLE WOMAN:

A MEDICAL STUDY IN SEX EDUCATION

(1934) (discussing and describing the "first medical analysis of the single woman" based upon 1,078
case records examining such topics as health and illness, heterosexual relationships outside of or before
marriage, same sex relationships, masturbation, sexual aberrations, and expressions of energy when
sexuality is not satisfied, such as through work, family ties, religion, and the arts).
109 See GEORGE W. HENRY, SEX VARIANTS: A STUDY OF HOMOSEXUAL PATTERNS v-vi, xvii-xviii

(1941) (discussing a large study of 80 homosexual men and women in light of an analysis of a range of
information collected on physical health, anthropological characteristics, family background, tests of
masculinity-femininity, and general case histories). The Committee for the Study of Sex Variants, established in 1935 and chaired by psychopath-authority Eugene Kahn, supported psychiatrist George
Henry's study. See id.; see also DAVIS, supra note 108, at 238-328 (devoting two chapters to analysis
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erence to crime or violence-and only rarely discussing more serious types
of sex offenders." 0
It appears that the sexualization of the psychopath through Freudian
concepts and the growing psychiatric focus on sex criminals.. may have
had a greater impact on the development of sexual psychopath legislation.
The key books in this area were published sufficiently early (1931) to have
had a potential influence, and they also provided a more direct link between
sexuality and the actual use of the term "psychopathy." l 2 However, it was
and discussion of homosexuality among unmarried and married women); DICKINSON & BEAM, supra
note 108, at 203-22 (devoting an entire chapter to the analysis of homosexuality). Notably, the criminological research that Freedman mentions, see Freedman, supranote 6, at 90 n.16, also focuses on homosexuality and was published after the initial sexual psychopath legislation. Freedman's two sources,
which are a year apart, also are derived from the same journal, Medical Record, giving some question
about the extent of representativeness. See Lowell Selling, The Endocrine Glands and the Sex Offender,
MED. REC., May 18, 1938, at 441 (noting that in a study of endocrine levels in 150 sex offenders, who
did not evidence substantially abnormal levels, "[a]lmost fifty percent are homosexuals who have committed no offense which would seriously impair the morals of a child or a woman"); Clifford A. Wright,
The Sex Offenders' Endocrines, MED. REC., June 21, 1939, at 402 (concluding from a study of sex offenders that focused predominantly on homosexuals, "(t]rue congenital homosexuals, with the exception
of the group which was classified as contributing to the delinquency of minors, usually do not commit
the more serious crimes").
ItoOnce again, Freedman cites articles that follow the initial start of sexual psychopath legislation
and concern an odd blend of topics that may well have eluded criminologists and legislators. For an article on castration, see Marie E. Kopp, Surgical Treatment as Sex Crime Prevention Measure, 28 J.
CRIM. L. & CRIMINOLOGY 692, 706 (1938) (concluding that statutory provisions "should prove to be
beneficial and satisfactory to all concered if the abnormally sexed person who has violated the laws of
society could voluntarily.., choose between segregation as long as his abnormality constitutes a menace to society or surgical treatment, if suitable, and release to live in freedom without being a burden or
a danger to any one"). But see Selling, supra note 109, at 443 (concluding from a study of sex offenders
that "[i]f we remember that castration does not remove the psychological factors lying behind the offense, and that sterilization does not even remove potency, we must raise the question whether it would
not be, perhaps, more dangerous to carry out these means of treatment than to leave matters alone"). For
articles on endocrinological imbalances among offenders, most particularly homosexuals, see id. (concluding from a study of 150 sex offenders that the offenders "are apparently not particularly diseased
organically but" rather demonstrate "psychological deviations which make them feel inferior"); Wright,
supra note 109, at 400 (concluding from research that "true homosexuality is congenital ... and is
markedly influenced by the endocrine glands"). According to one scholar Freedman cites, most endoerinological research was focused on determining differences between the sexes. See Diana Long Hall,
Biology, Sex Hormones and Sexism in the 1920s, 5 PHIL. F. 81, 81-97 (1973-1974).
11 Several sources discussed the application of Freud's theories of sexual development to psychopathic behavior. See WERLINDER, supra note 50, at 154-61. See generally Karpman, supra note 55;
Maughs, supranote 70.
112 See FRANZ ALEXANDER & HUGO STAUB, THE CRIMINAL, THE JUDGE, AND THE PUBLIC: A
PSYCHOLOGICAL ANALYSIS xi-xii, 33-55, 112-31 (Gregory Zilboorg trans., 1931) (discussing the link
between criminality, the Oedipal complex, and anal and oral eroticism); EUGENE KAHN, PSYCHOPATHIC
PERSONALITIES 102-14, 126-46 (H. Flanders Dunbar trans., 1931) (referring to the psychopath's infantile sexuality and delayed sexual development as well as the separate category of homosexuality).
Freedman mentions psychiatrist Fritz Wittels' article depicting the psychopath as a "phallic man," with
unlimited bisexual energy, but again, Wittels' article occurs in the same year the initial legislation was
enacted.
See Fritz Wittels, The Criminal Psychopath in the Psychoanalytic System, 24
PSYCHOANALYTIC REv. 276,278-79 (1937).
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not until the late 1930s that most publications on the psychopath included a
characterization of "sexual types," such as "overt homosexuals, exhibitionists, sadists, masochists, and voyeurs," who were perceived as "often"
committing sexual crimes.' 13
According to Benjamin Karpman, described as "[t]he most prolific advocate of the psychosexual interpretation of psychopathic behavior,"' n 4 the
behaviors of sexual psychopaths were unconscious and involuntary, appearing as "irresistible impulses" and "uncontrollable instincts" unresponsive to punishment.' 15 However, it appears that much of Karpman's
published commentary on the psychopath occurred after a number of states
had already enacted their sexual psychopath laws." 6 Although this time lag
does not discount the potential influence that Karpman may have had in
perpetuating the laws, it does cast doubt on suggestions that it was "Karp-

113 See, e.g., Walter Bromberg & Charles B. Thompson, The Relation of Psychosis Mental Defect
andPersonality Types to Crime, 28 J. CRIM. L. & CRIMINOLOGY 70, 75-77 (1937) (noting that "[w]hile
authorities vary as to their conceptions of psychopathic personality, the following commonly recognized
types of psychopathic personality [including the "sexual type"] are included in the classification").
114Freedman, supranote 6, at 91, Karpman's focus on the psychopath, which began with his 1923
psychopathy symposium, see supra note 58 and accompanying text, continued through the 1950s with
his attempt to define "psychopathology" as a separate mental disease. See Ben Karpman, The Principles
and Aims of CriminalPsychopathy, I J. CRIM. PSYCHOPATHY 187, 200 (1940) ("Psychopathy, in my
view, is a very specific mental disease ....But as presently used, it is the one large waste basket of
Psychiatry into which are indiscriminately thrown all sorts of conditions that fundamentally have little in
common with each other."). Indeed, in 1933 Karpman published an immense four-volume book detailing five criminal cases and their histories. See KARPMAN, supra note 85 (citing volume 1). The book
was followed by a vast range of other works. See, e.g., BEN KARPMAN, THE INDIVIDUAL CRIMINAL:
STUDIES IN THE PSYCHOGENETICS OF CRIME vii (1935) (demonstrating Karpman's case study approach

to criminality, which comprised two parts: an analysis of the psychogenetics of the case followed by a
diagnosis); BENJAMIN KARPMAN, THE SEXUAL OFFENDER AND His OFFENSES: ETIOLOGY,
PATHOLOGY, PSYCHODYNAMICS AND TREATMENT ix-x (1954) [hereinafter KARPMAN, THE SEXUAL
OFFENDER] (presenting in part one a review of the literature on the subject of the sex offender and in part
two a perspective on the subject through Karpman's "personal clinical experiences as well as thirty years
of work in psychoanalysis"); SYMPOSIA ON CHILD AND JUVENILE DELINQUENCY 1 (Benjamin Karpman

ed., 1959) (presenting a set of symposia for the American Orthopsychiatric Assocation on the difficulties
concerning child and juvenile delinquency, most particularly, the "psychogenesis and development of
psychopathic behavior"); Benjamin Karpman et al., PsychopathicBehaviorin Infants and Children: A
CriticalSurvey of the Existing Concepts. Round Table, 1950, 21 AM. J. ORTHOPSYCHIATRY 223, 22372 (1951) (depicting Karpman's chair of a second series of talks concerning the study of psychopathic
behavior in infants and children).
1ts See KARPMAN, THE SEXUAL OFFENDER, supra note 114, at 483. Karpman also characterized
the sexual psychopath's sex drive as stronger than average, emphasizing that such individuals were "always on the go for sexual satisfaction; it is an activity that consumes most of their energies, and everything in their lives is pretty well subordinated to that." Id. at 501.
116 See supra notes 114-15; see also 2 THE INDEX OF PSYCHOANALYTIC WRITINGS 1066-68 (Alexander Grinstein ed., 1957) (index of writings for Benjamin Karpman).
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man's view" of the17sexual psychopath that the popular press and the law ultimately adopted.
C. The Medicalization ofDeviance
The sexual psychopath laws were only a small part of a number of
broad-based criminal justice trends during the early decades of the twentieth
118
century that attempted to explain a wide range of attitudes and behaviors.
For example, the increasing knowledge of psychiatry and the medical sciences served multiple purposes, such as promoting children's value in society, informing the public of the variegated types of sexual behaviors, and
influencing the criminal justice system's adoption of the therapeutic or
medical model for understanding deviance 1 9 The medicalization of deviance, 120 which allegedly could explain a wide range of nonconforming conduct,1 21 helped establish a separate juvenile justice system. 122 The medical
model also contributed special treatments for a broad range of social deviants, including sexual psychopaths.123
Whether the medical model was the primary force in the creation of
sexual psychopath statutes cannot be determined. However, the model appears to have been influential before the first statutes were enacted (193738). After the juvenile justice system originated in Illinois in 1899, all but
two states in the country had established a juvenile court of some kind by
117 While Freedman does not explicitly state that the psychopathic image that the law and the press

ultimately adopted was Karpman's, this conclusion could possibly be inferred based upon her discussion
of Karpman's work. See Freedman, supranote 6, at 91.
tlsSee generally CRIMINOLOGY 98-122 (Freda Adler et al. eds., 3rd ed. 1998) (discussing the development of different kinds of sociological theories of deviance and crime that emerged between 1925
and 1940).
119 See supranotes 33-117 and accompanying text.
120 The concept "medicalization of deviance," represents an historic movement advocating medical
solutions for deviant behavior or conditions as well as a medical framework for understanding and managing nonconformity. See CONRAD & SCHNEIDER, supra note 10, at 28-29; Peter Conrad, Medicalizalion and Social Control, 18 ANNUAL REV. SOC. 209, 210-11 (1992). Near the tum of the twentieth
century, the work of an influential Italian physician, Cesare Lombroso, was key to promoting a medical
model of criminal behavior. See STEPHEN PFOHL, IMAGES OF DEVIANCE AND SOCIAL CONTROL: A
SOCIOLOGICAL HISTORY 104 (2d ed. 1994) ("Lombroso's ideas about the pathological origins of crime
and deviance were extremely influential."); Richard Moran, The Searchfor the Born Criminal and the
Medical Control of Criminality,in CONRAD & SCHNEIDER, supra note 10, at 215, 217-18 (noting that
Lombroso's work elevated the search for the "born criminal"); Marvin E. Wolfgang, CesareLombroso,
1835-1909, in PIONEERS INCRIMINOLOGY 232 (Hermann Mannheim ed., 2d ed. 1973) (1955) (providing
a thorough profile of Lombroso's life, work, and impact in propelling a biological approach to crime).
According to Lombroso, some individuals were innate "atavists"--primitive throwbacks devoid of
physical and moral development who were therefore predisposed toward crime. See CESARE
LOMBROSO, CRIMINAL MAN 135 (1911).
121 Such nonconforming conduct included madness, alcoholism, homosexuality, and delinquency.
See generally CONRAD & SCHNEIDER, supranote 10.
122 See supranote 26 and accompanying text.
123 See generallyKITrRIE, supranote 26.
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1925.24 Illinois was also the second state to enact a sexual psychopath
the therapeutic
law. 125 From the early twentieth century through the 1960s, 126
approach was applied to a vast range of other social deviants.
III. THE SO-CALLED "SEX CRIME PANICS"
During the late 1930s, American criminal law began to address the
sexual psychopath statutorily. This part presents a number of scholars' explanations concerning how these statutes were initiated and perpetuated.
While some of these explanations have support, this Article later discusses
how alternative perspectives may be more accurate.
According to Freedman and others, the sexual psychopath statutes developed in light of three vigilant forces concerned about violent sex crimes:
the media, citizens' groups, and law enforcement agencies.127 Presumably,
these forces contributed to two "sex crime panic"' 2 8 waves when politicians
as the perpetrators and embraced psychiatrists
blamed sexual psychopaths
12 9
as the salutary rescuers.
A. Changes in Media Reports of Sex Crimes
According to Freedman, the first sex crime panic ranged from approximately 1937 to 1940, and the second from 1949 to 1955.'" 0 The first
panic declined during World War H along with public and legislative inat3
tention to sex crimes, and rose again during the postwar decade.1 '

Com-

mentators suggest that both panics appeared to be heavily influenced by a
vast change inmedia reports of sex crimes' 32 that were independent of the
124 See J. Lawrence Schultz, The Cycle of Juvenile Court History, 19 CRIME & DELINQUENCY 457,
457 n.2 (1973) (citing PAUL TAPPAN, JUVENILE DELINQUENCY XX (1949)).
1-2.
125 See app. tbls.
126 See generally KITTRIE, supra note 26.
127See Freedman, supranote 6, at 91-92; Edwin H. Sutherland, The Diffusion ofSexual Psychopath
Laws, 56 AM. J. SOC. 142, 142-48 (1952); Alan H. Swanson, Sexual Psychopath Statutes: Summary
andAnalysis, 51 J. CRIM. L., CRIMINOLOGY, & POLICE Sci. 215, 215 (1960); see also Sheldon S. Levy,
Interaction of Institutions and Policy Groups: The Origin of Sex Crime Legislation, 5 LAW. & L.
NOTES 3, 4 (1951) (contending that "no one group can be singled out as the sole cause of sex crime legislation," rather "it is the interaction of many groups").
128See KARPMAN, THE SEXUAL OFFENDER, supra note 114, at 22 ("The apparent increase of sex
criminals is due to increased publicity, resulting in greater vigilance on the part of police, and greater
willingness on the part of victims to report."). For discussions of the sex crime panics, see George
Chauncey, Jr., The PostwarSex Crime Panic,in TRUE STORIES FROM THE AMERICAN PAST 160 (William Graebner ed., 1993); John D'Emilio, The Homosexual Menace: The Politics of Sexuality in Cold
War America, in PASSION AND POWER: SEXUALITY IN HISTORY 226 (Kathy Peiss & Christina Simmons
eds., 1989); Gayle Rubin, Thinking Sex: Notes for a Radical Theory of the Politics of Sexuality, in
PLEASURE AND DANGER: EXPLORING FEMALE SEXUALITY 267 (Carol S. Vance ed., 1984).
129 See Freedman, supra note 6, at 91-92.
130See id. at 92.

131See id. at 96-97.
132 See infra notes 134-55 and accompanying text.
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rise or fall in the actual number of reports of sex crimes. 133 For example, in
1937, both the New York Times and the Readers' Guide to PeriodicalLiterature introduced a new index title, "Sex Crimes," to categorize the sex
crimes articles published that year.13 4 Before then, both indexes never had a
category for the subject.1 35 After 1937, a number of urban newspapers and
national magazines emphasized sex crimes and discussions of a possible
sex crimes wave. 136 Starting in the 1950s and 1960s, traditional women's
133 See KARPMAN, THE SEXUAL OFFENDER, supra note 114, at 490 ("Clinical experience fails to
support the current popular view that there exists a sex crimes wave or that sex crimes are on the increase."); Freedman, supranote 6, at 84 (noting that the sex crime panics did not appear to be associated
with any actual increase in violent, sex crimes); Jack Frosch & Walter Bromberg, The Sex Offender-A
PsychiatricStudy, 9 AM. J. ORTHOPSYCHIATRY 761,761 (1939) ("Competent criminologists are certain
that there are no true 'sex crime waves."'); Austin H. MacCormick, New York's Present Problem, 22
MENTAL HYGIENE 4, 5 (1938) (opining in 1938 that there has been "very little change" in the number of
sex offenses occurring in New York during the last few years); Winfred Overholser, Legal and Administrative Problems,22 MENTAL HYGIENE 20, 21 (1938) ("Perhaps a little healthy skepticism may be expressed as to whether there really is a 'wave' of 'sex crimes' elsewhere than in the headlines; the crime
statistics available do not furnish conclusive proof that such a 'wave' is in progress."); Sutherland, supra
note 70, at 543-48 (viewing as "false or questionable" the proposition that sex crimes are on the increase); Ira S. Wile, Society and Sex Offenders, 26 SURV. GRAPHIC 569, 569 (1937) (stating that it is "by
no means certain" that there has been a "new outburst" of sex crimes); PAUL W. TAPPAN, THE
HABITUAL SEX OFFENDER: REPORT AND RECOMMENDATIONS OF THE COMMISSION ON THE HABITUAL
SEX OFFENDER 19 (N.J. 1950) [hereinafter TAPPAN REPORT] (indicating no consistent rise in the number
of sex reports received annually during 1939-1949); CALIFORNIA LEGISLATIVE ASSEMBLY,
PRELIMINARY REPORT OF THE SUBCOMMITTEE ON SEX CRIMES OF THE ASSEMBLY INTERIM COMMITTEE
ON JUDICIAL SYSTEM AND JUDICIAL PROCESS 28 (Mar. 8, 1950) [hereinafter CALIFORNIA PRELIMINARY
REPORT] ("Available statistics indicate there is no epidemic of sex crimes sweeping across the country
and engulfing the citizens of California."); REPORT OF MAYOR'S COMMITTEE FOR THE STUDY OF SEX
OFFENSES 10 (N.Y. 1943) [hereinafter NEW YORK MAYOR'S REPORT] ("There was no wave of sex
crime in New York City during the 1930s [a]lthough sex crimes receive more public attention than other
types of crime."); see also Sheldon Glueck, Sex Crimes and the Law, NATION, Sept. 25, 1937, at 320
(emphasizing that "the press and motion pictures have a serious obligation to reduce whatever harmfulness there may be in the overexploitation of sex and sensationalism").
134 See Freedman, supra note 6, at 83 n.1. This author's own investigation verified that before
1937, there was no subject index for sex crimes for either the New York 7mes or the Readers' Guide to
Periodicals.
135 According to Sheldon Levy, the focus on sex issues in newspapers and magazines preceded
comparable coverage in other types of media-movies, television and the radio-which effectively suppressed an open dialogue about sex crimes. See Levy, supranote 127, at 6. The reluctance of the other
types of media to use sexual terms or even the word "sex" is illustrated in a 1938 article written by Karl
Bowman, M.D., Director, Psychiatric Division, Bellevue Hospital, New York. See Karl Bowman, The
Challenge ofSex Offenders: Psychiatric Aspects ofthe Problem, 22 MENTAL HYGIENE 10 (1938):
The taboos against dealing openly and honestly with the problem of sex ... have prevented the
stamping out of syphilis and gonorrhea. The word syphilis first appeared in the newspapers about
three years ago. About two years ago, a leading radio program cancelled a talk on syphilis. We
can now discuss publicly the problem of syphilis, yet only within the last few weeks a member of
the psychiatric staff at Bellevue was asked to discuss "Psychiatry and the Prevention of Sex
Crimes" over the radio. When he submitted his speech, he was told, "Of course you cannot use
any sexual terms and the word "sex" had better be avoided, too."
Id. at 11.
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magazines, such as Better Homes and Gardens and Ladies Home Journal,
also included
articles on sex crimes, typically highlighting the protection of
1 37

children.
Apparently, both sex crime panics were provoked by violent, sexually
motivated, child murders. In the wake of these incidents, major urban
newspapers enlarged, or sensationalized, their focus on child molestation
and rape.1 38 Journalistic accounts emphasized both the extent and horrific

136 See Michael Brush, Are Sex Crimes Due to Sex? NEW MASSES, Oct. 26, 1937, at 15-16 (describing the testimony resulting from the Joint Legislative Committee organized in New York to investigate the causes of sex crimes, and concluding that the causes of sex crimes are a social and economic
problem not a medical or legal problem); Domenico Caporale & Deryl F. Hamann, Sexual Psychopathy-A Legal Labyrinth of Medicine, Moral and Mythology, 36 NEB. L. REV. 320, 321 & n.8 (1957)
(citing articles in Nebraska newspapers suggesting that "there is evidence of a feeling within certain
segments of the public that still further measures need to be taken to 'put away' sex offenders"); Jeree
Crowther, Answer to Sex Fiends, AM. CITY, Apr. 1950, at 119 (describing a small, cartoon-illustrated
booklet for children outlining six simple rules that "would keep youngsters from falling into the bands of
these unknown sex degenerates"); Charles J. Dutton, Can We End Sex Crimes?, CHRISTIAN CENTURY,
Dec. 22, 1937, at 1594-1655 (contending first that because sex offenders can be detected early in life,
trained psychologists should become far more active in the sentencing process and, second, that a new
type of institution be built for the sex offender who should be treated according to the recommendations
of a scientific group); Glueck, supranote 133, at 319 (emphasizing the "[m]any influences" responsible
for sex crimes); Charles Harris, A New Report on Sex Crimes, CORONET, OcL 1947, at 3 (discussing the
sexual assault and murder of an 1I-year-old girl that prompted Massachusetts legislators into revising
laws and procedures, in addition to other nationwide efforts to prevent sex crimes); Queer People,
NEWSWEEK, Oct. 10, 1949, at 52 (noting that "[t]he sex pervert ...is too often regarded merely as a
'queer' person who never hurts anyone but himself," when in fact they are capable of engaging in extremely brutal crimes); Frank C. Waldrup, MurderAs A Sex Practice,AM. MERCURY, Feb. 1948, at 144,
149-50 (concluding, after describing numerous sex murders, that "our laws for dealing with sex criminals are barbarous for two reasons: They make it possible for the incurable sex maniac to remain unconfined, and they also make it possible for the curable pervert to remain untreated"); Howard Whitman,
Terror in our Cities: No. 1-Detroit-Putthe Cops Back on the Beat, COLLIER'S, Nov. 19, 1949, at 13
[hereinafter Whitman, Detroit] (describing the sex crimes problem in Detroit and providing recommendations, such as increasing the number of patrolmen, improving human relations, creating a sex offender
clinic, and eliminating sex stores and burlesque shows); Howard Whitman, The City That DOES Something About Sex Crime-St. Louis, COLLIER'S, Jan. 21, 1950, at 20, 64 [hereinafter Whitman, St. Louis]
(describing how a P.T.A. meeting of parents concerned over the "rise" in sex crimes in St. Louis developed into the Children's Protective Association that ultimately prompted Missouri's sexual psychopath
bill); David G. Wittels, What Can We Do About Sex Crimes?, SATURDAY EVENING POST, Dec. 11,
1948, at 30 (detailing the characteristics, warning signs, crimes, and case histories of psychopaths, who
are responsible for most sex crimes).
137 See Dorothy Diamond & Frances Tenenbaum, To Protect Your Childfrom Sex Offenders, 31
BETTER HOMES & GARDENS, May 1953, at 160-62 (providing "definite protective steps" for parents to
follow in teaching their children how to avoid sex offenders); Margaret Hickey, Protecting Children
Against Sex Offenders, Omaha, Nebraska, 74 LADIES HOME J., April 1957, at 31-33, 37-38 (describing
the efforts of the Juvenile Protection Committee of the Omaha, Nebraska, P.T.A. council to follow sex
crimes cases from the time they were reported to the police through the court prosecution, resulting in an
analysis of 300 sex crimes during 1954 and 1955 as well as a proposal for detailed recommendations for
improving law enforcement in sex cases).
138 See GAP, SEX PSYCHOPATH, supranote 9, at 853 (discussing the public's fear of sexual crimes,
which stemmed in part from an increasingly influential mass media that could widely disseminate news
of these crimes); Frosch & Bromberg, supranote 133, at 761 (referring to the "[s]ensational newspaper
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nature of the sex crimes problem. The Christian Century insisted that although other major crimes were on the decline, "[s]ex crimes are rising
rapidly in every city in the land," most particularly crimes against women
and little girls. 139 The Coronet announced that "[n]ew [sex crimes] cases
are reported daily from every part of the country-each shocking, each horrible., 140 The American Mercury warned that "[c]rimes of sexual perversion strike the most hideous blows of all. Whoever is not killed is usually
withered., 141 The New Masses described "cruel, dreadful, perverted men
abroad ...abusing little girls, murdering them; abusing little boys.' 4 2 In a
series of highly influential articles, Collier's claimed that "[i]n alarming
numbers the little ones [children] were becoming hunted game, stalked by
the molester, the sex psychopath and the despoiler.' 43 Over the course of a
three-year period, some of the following headlines heralded lead articles on
1 45
MurSafe Is Your Daughter?,
sex crimes in national magazines: 144 How
146 Horror Week,147 Queer People,148 Sex Rampage, 49
der as a Sex Practice,
Answer to Sex Fiends.'ts
Some sensationalized headlines preceded stories about minor offenders. In 1949, for example, the Bridgeport (Ct.) Sunday Herald featured the
following banner headline: "Ignore Sex Crime Wave; North Haven Wild as

publicity and the resulting public hysteria" provoked by sex offenders and sex crimes); Glueck, supra
note 133, at 319 (emphasizing "a press more concerned with purveying the sensational and pornographic
than living up to its social responsibilities.); Levy, supra note 127, at 4 ("The purveyors of Hearst-like
journalism, in both our newspapers and magazines, have constructed mountains where only molehills
stood before. They have effected this feat by means of a careful combination of gross exaggeration and
purposeful distortion."); Edward A. Strecker, The Challengeof Sex Offenders: Introduction,22 MENTAL

HYGIENE 1, 1 (1938) (contending that many newspapers have reported sex crimes "too luridly" and "incompletely," resulting in the dissemination of "rather grotesque ideas, wild stories, fear of imminent
danger in our homes"); Sutherland, supranote 127, at 144 (noting that the substantial amount of publicity of sex crimes in newspapers, broadcasts, and weekly and monthly journals, creates a "widespread
uneasiness which, given a few local incidents, readily bursts into hysteria"); Swanson, supra note 127,
at 215 ("The various news media have on frequent occasions stirred public emotion by giving greater
attention to sex crimes than to other types of crime."); TAPPAN REPORT, supra note 133, at 13 (1950)
(contending that "[s]ingle instances of the crimes of 'sex fiends' are given widest currency along with
demands for heroic remedies").
139 Dutton, supra note 136, at 1594.
140 Harris, supranote 136, at 4.
141Waldrup, supra note 136, at 144.
142 Brush, supra note 136, at 15.
143Whitman, St. Louis, supranote 136, at 20.

144See Levy, supranote 127, at 4 (noting the headlines over the three-year period).
145J. Edgar Hoover, How Safe Is Your Daughter?,144 AM. MAG., July 1947, at 32.
146 Waldrup, supra note 136, at 144-58.
147Crime: HorrorWeek, NEWSWEEK, Nov. 28, 1949, at 19.
148Queer People,supra note 136, at 52.
149 Crime: The Sex Rampage, NEWSWEEK, Feb. 13, 1950, at 22.

150Crowther, supranote 136, at 119.
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Terror Escapes."'15 1 However, the story concerned nothing more than the
arrest of one "peeping Tom.' ' 2 Following an article in the Saturday Evening Post promoting enforcement of the sex crime laws, 5 3 a reader described through the "Letters to the Editor" column her experience as 1 a4
serious sex crimes victim when a teenage boy exposed himself to her.
Another news story spotlighted what could be considered a minor incident
when a man approached two girls in a school corridor.
Dr. Samuel Miller, principal of P.S. 159, Bayside, [New York], said that on
March 17, [1950] a man approached two six-year-old girls in a corridor, but
a patrolman has stopped at
"just spoke to them." He said that since that time
55
the school once or twice a day as a precaution.1
According to the literature of the era, Director of the Federal Bureau of
Investigation, J. Edgar Hoover, promoted the national concern over sex
crimes and, consequently, stronger law enforcement. i 5 6 In 1937, for example, Hoover pronounced a "war on the sex criminal," emphasizing that "the
sex fiend, most loathsome of all the vast army of crime, has become a sinister threat to the safety of American childhood and womanhood."' 57 A
decade later, Hoover insisted that "the most rapidly increasing type of crime
is that perpetrated by degenerate sex offenders," 5 and admonished citizens
and authorities for their laxness.' 5 9 "Should wild beasts break out of circus
cages, a whole city would be mobilized instantly. But depraved human
151 Levy, supra note 127, at 4 (citing BRIDGEPORT SUNDAY HERALD, Dec. 4, 1949, at 1).
152 See id.

153See Wittels, supranote 136, at 30.
154Letters to the Editor,SATURDAY EVENING POST, Jan. 22, 1949, at 4 (cited in Levy, supra note
127, at 9). The letter read as follows:
I have been the victim of attempted sex crimes three different times ....The last time this sort of
thing happened to me was after I was married. I was wheeling my son in his carriage when a
young boy (about 16 years old) walked in front of me and blocked my passage, exposing himself
completely. After he was caught ...the Assistant District Attorney, who was supposed to try to
convict him, called me in and told me that this was a very normal thing for a boy to do and asked
me to drop the case. He insinuated that if I didn't he could make things very embarrassing for me.
Later on I did attempt to drop it because I got tired of going back and forth to court and being pestered at home by the boy's family. However, the judge wouldn't let it be dropped. The boy was
found guilty-and yes, you guessed it-he was put on probation and was dating girls within two
weeks.
Id.

155 School Principalsto Check Visitors, N.Y. HERALD TRIB., May 3, 1950, at 25 (cited in Levy, supra note 127, at 8).
156 See Frosch & Bromberg, supranote 133, at 761-67; Levy, supranote 127, at 7.
157 j.Edgar Hoover, War on the Sex Criminal,N.Y. HERALD TRIB. (This Week Magazine Section),
Sept. 26, 1937, at2.
158 Hoover, supranote 145, at 32.
159 See id. at 104 (referring to the "lackadaisical attitude of many authorities, as well as citizens
generally, in not taking steps which would have prevented such vicious crimes of violence," and urging
"every newspaper in the United States [to] join hands in surveying the communities which they serve").
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beings,
more savage than beasts, are permitted to rove America almost at
,,t60
wil1.

According to some commentators, Hoover considered the public reaction toward sex crimes to be directed predominantly at the FBI's failings in
crime prevention. He thus used the media to warn the nation that little
could be done to prevent sex crimes without the aid of the country's citizens
and institutions. By attempting to shift public opinion away from the inadequacies of sex crime prevention to the alleged inadequacies in the laws,
however, Hoover encouraged the creation of stringent sex crime legislation
that ultimately introduced its own brand of deficiencies.' 61 Regardless,
Hoover's widely quoted opinions were conveyed to a subcommittee of the
U.S. House Judiciary Committee that was reviewing a bill making a federal
offense the crossing of state borders to escape prosecution for immoral acts
with a minor.1 62 Meanwhile, police were
pressured to enforce crackdowns
163
due to the public reaction to sex crimes.
B. The Enactment ofSexual Psychopath Statutes
Politicians also relied on psychiatrists, in addition to the media, civics
groups, and the police, to decipher the sex crime problem. 64 Some psy160 Id. at 32; see also Levy, supra note 127, at 4 (contending that Hoover "has borrowed the journalistically-employed contrivances of exaggeration and distortion" in his writings on sex offenders).
161 See Levy, supranote 127, at 7.
162 See id. at 10-11.
163 See Freedman, supra note 6, at 92-93; Sutherland, supra note 127, at 144-45. According to
Freedman, the "targets" of police "crackdowns were often minor offenders, such as male homosexuals,"
particularly when the crimes involved violence to children. Freedman, supra note 6, at 94. Yet, Freedman provides no documentation to support this assertion apart from her description of a single letter
written by one gay man to another that gives a personal account of such a police practice following a
child murder. See id; see also ALLAN BERUBE, COMING OUT UNDER FIRE: THE HISTORY OF GAY MEN

AND WOMEN INWORLD WAR TWO 258, 353 n.5 (1990) (documenting and quoting Letter from Marty
Klausner to Howard Taylor, Jan. 8, 1946).
164 See Levy, supranote 127, at 3, 9-10; Sutherland, supra note 127, at 145-48. During the 1930s,
for example, the New York State legislature turned to psychiatrists to provide recommendations for preventing sex crimes and treating sex criminals. See Data Held Lacking in Mental Cases, N.Y. TIMES,
Oct. 15, 1937, at 17 (reviewing the opinions of psychiatrists at Bellevue Hospital testifying before the
New York legislative committee investigating sex crimes, who stated that "[t]oo much responsibility has
been placed on a few psychiatrists in Bellevue Hospital and an inadequate staff, and lack of information
from other agencies has resulted in incomplete diagnosis of mentally defective patients"); Research is
Urged in Sex Crimes Fight,N.Y. TIMES, Oct. 1, 1937, at 46 (discussing the opinions of two psychiatrists
testifying before the New York legislative committee investigating sex crimes, who concluded "little is
known" about the mental factors causing such crimes and that more research is needed). In addition,
Mayor Fiorello LaGuardia created a Mayor's Committee for the Study of Sex Offenders, consisting of
psychiatrists, lawyers, and criminologists. See NEW YORK MAYOR'S REPORT, supra note 133, at 3-7
(providing an analysis of all sex crimes formally processed in New York City during the ten-year period,
1930-39). Mayor LaGuardia also promoted a program transferring accused and convicted sex offenders
from the city's penitentiaries to Bellevue Hospital. See Donald Shaskan, One Hundred Sex Offenders, 9
AM. J. ORTHOPSYCHIATRY 565, 565-69 (1939) (describing the first 100 prisoners sent to the prison ward
of the Psychiatric Division of Bellevue Hospital following the Mayor's implementation of the program
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chiatrists were ambivalent about the issue,' 65 while others questioned the
sex crime panic' 66 and the extreme procedures recommended to treat offenders. 6 7 Lawyers also criticized the sex psychopath legislation.168 Regardless, psychiatrists were ultimately key contributors to legislation. 69
transferring such prisoners out of the penitentiaries). But see MacCormick, supra note 133, at 8 (noting
that most of the men transferred from the city penitentiaries to Bellevue Hospital were minor offenders
only and released after observation). Other states that were considering sexual psychopath statutes also
typically appointed a committee to investigate the issue beforehand. See Sutherland, supranote 127, at
145 (noting that the third phase in the development of the sexual psychopath laws is the appointment of
a committee that acquires facts, investigates laws and procedures in other states, and reviews numerous
conflicting recommendations from experts, individuals, and groups).
165 See Sutherland, supra note 127, at 146 ("Probably most of the psychiatrists in the nation have
been indifferent to legislation; they have exerted themselves neither to promote nor to oppose enactment."); see also Levy, supra note 127, at 10 (contending that the psychiatrist "has cautiously, but eagerly, accepted the responsibility for the treatment of sex deviates, that has been presented legally to him
by the more enlightened, recent legislation"). But see ROBERT CASTEL ET AL., THE PSYCHIATRIC
SOCIETY 175-213 (Arthur Goldhammer trans., 1982) (describing the threatening "psychiatrization" of
juvenile delinquency, drug addiction, alcoholism, and childhood); THOMAS S. SzASZ, THE
MANUFACTURE OF MADNESS: A COMPARATIVE STUDY OF THE INQUISITION AND THE MENTAL HEALTH

MOVEMENT 242-49 (1970) (explaining that because the medical profession originally considered homosexuality the symptom of a "mental disease," by legal definition, homosexual conduct is a "sex crime"
and every practicing homosexual can be penalized under the sexual psychopath statutes).
166 Some psychiatrists and psychiatric organizations questioned the reality of the sex crime panic.
See Sutherland, supranote 127, at 146 (noting that "many prominent psychiatrists" had been firmly opposed to the sexual psychopath laws). Examples of such doubt were expressed during a 1938 symposium on "The Challenge of Sex Offenders" sponsored by the National Committee for Mental Hygiene.
See Strecker, supra note 138, at 1. Karl Bowman, then director of the psychiatric division at Bellevue
Hospital, blamed society's "repressive, inconsistent, and divided" attitudes toward sex for encouraging
some individuals to experience "greater conflict and difficulty in adjustment of the sex instinct." Bowman, supra note 135, at 19; see also Strecker, supranote 138, at 2 ("A fair point of departure for right
thinking lies in an understanding of the fact that there is a very close relationship between so-called
normal sex and so-called abnormal sex."). Bowman recommended a more "open and honest" discussion
of sexuality throughout society, supra note 135, at 11, and debunked the frequently recommended use of
castration for sex offenders, see id. at 17 (arguing against castration because it may not eliminate the sex
drive in adults and "would probably make the individual more abnormal and unstable"). Winfred Overholser, superintendent of St. Elizabeth's Hospital, urged parole boards to focus on the inmates' mental
make-up rather than the "name of the offense." Overholser, supranote 133, at 23. Unfortunately, it is
difficult to assess how representative these opinions are given the dearth of symposia on such a topic.
167 A number of psychiatrists at the time promoted hospital and psychiatric care plus sex crimes research rather than castration or lengthy imprisonment. See Wile, supra note 133, at 571 (condemning
castration, other forms of sterilization, and prolonged punishment). For a modem version of this argument, 3. Michael Bailey & Aaron Greenberg, The Science and Ethics of Castration:Lessons from the
Morse Case, 92 NW.U. L. REV. 1225 (1998).
168 As Freedman notes, the legal profession predominantly criticized the sexual psychopath legislation. See Freedman, supra note 6, at 95 n.27. Unfortunately, apart from Frederick Wertham's article,
few if any of the critiques offered viable solutions to the problem of dealing with serious sex offenders.
See KJTTRIE, supra note 26, at 194 (claiming that the overly broad and vague sexual psychopathy laws
"tend to confuse the distinction between the personal sin and the public crime"); see also George H.
Dession, Psychiatry and the Conditioningof Criminal Justice, 47 YALE L.J. 319, 319-40 (1938) (questioning the potential abuse of"the infiltration of psychiatry" into the criminal law and the resulting individualization of offender dispositions); James E. Hughes, The Minnesota "Sexual Irresponsibles" Law,
25 MENTAL HYGIENE 76, 86 (1941) (urging, with respect to Minnesota's sexual psychopath statute, that
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Between 1937 and 1957, psychiatrists were ushered further into politics and the law when thirty states and the District of Columbia created sex170
ual psychopath statutes authorizing psychiatrists to handle sex offenders.
Five states enacted statutes between 1937 and 1939,171 Vermont enacted its
version in 1943, and twenty-four states and the District of Columbia enacted statutes between 1947 and 1958.172 No states enacted sexual psychopath statutes during the 1960s, although a number of states revised their
laws and still others began to repeal them.' 73
"[u]ntil there is agreement of a larger group than at present as to the efficacy of [such] legislation ... we
should proceed slowly"); William Scott Stewart, Comment, Concerning Proposed Legislationfor the
Commitment ofSex Offenders, 3 J. MARSHALL L.Q. 407,420 (1938) (contending that the then-proposed
Illinois sexual psychopath bill was "worse than the disease" it sought to cure and denied those convicted
of their fundamental constitutional rights); Frederick Wertham, Psychiatry and the Prevention of Sex
Crimes, 28 J. CRIM. L. & CRIMINOLOGY 847, 848-50 (1938) (stating that no one entity, such as psychiatry, should be wholly responsible for preventing sex crimes but rather a range of organizations and
professions, such as psychiatrists and lawyers, should work together with other agencies and groups, including the public); Gregory Zilborg, Overestimation ofPsychopathology, 9 AM. J. ORTHOPSYCHIATRY
90, 93 (1939) (asserting that "it seems as though we are relentlessly driven to read into psychology
things which not only do not belong to it but which are even antagonistic to it;" accordingly, we overestimate the social value of psychiatry and psychoanalysis in particular).
169 Sutherland contended that psychiatrists were the primary interest group supporting the sexual
psychopath laws. See Sutherland, supranote 127, at 145. For example, psychiatrists contributed to the
development of the laws in Indiana, Minnesota, and Wisconsin. See id. at 145-46. In addition, a committee of psychiatrists and neurologists drafted the bill that led to the sexual psychopath law of Illinois.
See id. at 145; William H. Haines et al., Commitments Under the CriminalSexual Psychopath Law in
the Criminal Court of Cook County, Illinois, 105 AM. J. PSYCHIATRY 420, 422 (1948) (describing and
criticizing the Illinois sexual psychopath law); Stewart, supra note 168, at 407-21 (criticizing the thenproposed Illinois sexual psychopath bill). For a more recent discussion of the Michigan statute, see Joseph F. Grabowski, The Illinois Sexually DangerousPersons Act: An Examination of a Statute in Need
ofa Change, 12 S. ILL. U. L.J. 437 (1988).
170 See app. this. 1-2 (listing the 31 sexual psychopath statutes enacted between 1937 and 1957 and
the years they were first enacted); see also GAP, Sexual Psychopath, supra note 9, at 853 (noting that
although the sexual psychopath statutes were part of a political and legislative approach to solving a
community problem, they also incorporated jargon and concepts from the psychiatric field).
171 See app. tbls. 1-2. The five states were Michigan in 1937, Illinois in 1938, and California, Minnesota, and Ohio in 1939. See id. Although Michigan's 1937 law was the first to be enacted, see 1937
Mich. Public Acts 196, at 305, it was immediately declared unconstitutional on the basis of double jeopardy and lack of ajury trial. See People v. Frontczak, 281 N.W. 534 (Mich. 1938). In 1939, the Michigan legislature enacted a nexv statute under the Civil Code that was comparable to the old statute. The
constitutionality of the new statute was upheld in 1942. See People v. Chapman, 4 N.W.2d 18 (Mich.
1942).
172 See app. this. 1-2. Massachusetts, Washington, and Wisconsin enacted statutes in 1947; the
District of Columbia in 1948; Indiana, Missouri, Nebraska, New Hampshire, and New Jersey in 1949;
New York, South Dakota, and Virginia in 1950; Alabama, Maryland, Pennsylvania, Utah, and Wyoming
in 1951; Colorado, Kansas, and Oregon in 1953; Iowa in 1955; and Connecticut, Florida, Maryland,
Tennessee, and West Virginia in 1957.
173 See id. This Article examines the 1937-1957 sex offender statutes only to cap the focus on the
history and purported effects of the two sex crime waves. This cap also avoids the marked modernity
and changes in sexual attitudes occurring after the 1960s "sexual revolution." See D'EMILIO &
FREEDMAN, supranote 38, at 275-343.
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The sexual psychopath statutes, which regarded sexual psychopaths as
neither normal nor legally insane,174 shared two primary goals-societal
protection and offender rehabilitation. 175 The statutes pursued these goals
by indeterminately confining offenders until they were either fully treated
or no longer a menace to others. 176 Although the statutes did not uniformly
agree about what constitutes a "sexual psychopath," they typically defined
such a person as "lacking the power to control his sexual impulses '' 177 or
possessing "criminal propensities toward the commission of a sex offense.' ' 178 Some statutes also required that the person constitute a "physical
threat to others.' 79
From the start, various provisions of the sexual psychopath statutes
were constitutionally challenged. 8 ° Because the statutory concepts were so
vague and the offender could be confined indeterminately, the method of
classification was challenged most often.'
Although the courts did not in174The sexual psychopath statutes, which differed in complexity and coverage, have been thoroughly analyzed elsewhere. See THE MENTALLY DISABLED AND THE LAW 341-75 (Samuel J. Brakel &
Ronald S. Rock eds., rev. 2d. ed. 1971); GROUP FOR THE ADVANCEMENT OF PSYCHIATRY, COMMITTEE

ON FORENSIC PSYCHIATRY, PSYCHIATRICALLY DEVIATED SEX OFFENDERS 2-10 (1950) [hereinafter
GAP, SEX OFFENDERS]; Karl M. Bowman, Review of Sex Legislationand the Control of Sex Offenders
in the United States ofAmerica, 4 INT'L REV. CRIM. POL'Y 20, 20-39 (1953); Karl M. Bowman & Milton Rose, A Criticismof Current Usageof the Term "Sexual Psychopath," 109 AM.J. PSYCHIATRY 177,
177-82 (1952); Swanson, supra note 127, at 215-35.
175See Swanson, supranote 127, at 215.
176 See 24 A.L.R.2d 350, 352 (1967).
177See, e.g., MASS. ANN. LAWS ch. 123A § I (West Supp. 1958) ("Any person whose misconduct
in sexual matters indicates a general lack of power to control his sexual impulses ....
").Nearly every
statute contained the phrase, "lack of power to control his sexual impulses." See THE MENTALLY
DISABLED AND THE LAW, supranote 174, at 362-65, tbl.
10.1.

178See, e.g., ILL. REV. STAT. ch. 38, § 820.01 (1959) ("All persons suffering from a mental disorder
...coupled with criminal propensities to the commission of sex offenses.").
179See, e.g., PA. STAT. ANN. tit. 19, § 1166 (1958) ("[I]f any such person... constitutes a threat of
bodily harm to members of the public.., the court... may sentence such person to a state institution.");
TENN. CODE ANN. § 33-1301 (Supp. 1959) ("[A sex offender includes] any person ... who... is likely
to attack or otherwise inflict injury, degradation, pain or other evil on the objects of his uncontrollable
desires."). Such inconsistencies explain the statutory variations in labeling such conditions. Although
the majority of statutes applied the term "sexual psychopath," other statutes used the category "sexually
dangerous person," whereas a few statutes provided no designation whatsoever. See Swanson, supra
note 127, at 216; see also Frederick J. Hacker & Marcel Frym, The Sexual Psychopath Act in Practice:
A CriticalDiscussion,43 CAL. L. REV. 766, 769-72 (1955) (criticizing the use of terms used to characterize sexual psychopaths). Similarly, statutes differed concerning the courts' jurisdiction over sexual
psychopaths. Sixteen statutes required that the offender be convicted of some crime or a specific sex
crime prior to the court's commitment determination; yet, seven statutes mandated only that the alleged
offender be charged with some crime, or a sex crime. Five statutes required only that cause be shown
that the person probably is a sexual psychopath, without requesting that any charge be brought. See
Swanson, supra note 127, at 216.
Iso See THE MENTALLY DISABLED AND THE LAW, supra note 174, at 346-47; Swanson, supra note
127, at 220-25.
181 See Bowman, supra note 174, at 22; Bowman & Rose, supra note 174, at 177-82; Hacker &
Frym, supranote 179, at 769-72; Sutherland, supra note 70, at 548-54; Swanson, supra note 127, at 220.
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validate any sexual psychopath statute because of improper classification,1 82
commentators questioned these holdings. t83 For example, some states made
no distinction between the dangerous sex offender and the less serious or
harmless sex offenders, such as homosexuals, peepers, exhibitionists, and
thus constituted a substantial portion of
fetishists!t 84 The harmless groups
a8
institutionalized sex offenders.
There was enormous debate over the enactment of sexual psychopath
statutes. Some commentators encouraged the medical profession's approach, 8 6 contending that the medicalization of deviance, which allegedly
The use of the terms "sexual psychopath" and "sex offender" are widely criticized. Some critics say the
terms, derived from statutes, are more legal description than psychiatric diagnosis. Others say the terms
are vague, garnered from an amalgam of sources, and have no practical use. Still others say the terms
encompass a vast, heterogenous, group of persons viewed as "dangerously" unable to control their sexual behavior, but not legally insane. See GAP, SEX PSYCHOPATH, supranote 9, at 840-42.
182 See, eg., Minnesota ex rel. Pearson v. Probate Court, 309 U.S. 270 (1940); People v. Sims, 47
N.E.2d 703 (I11.1943); People v. Chapman, 4 N.W.2d 18 (Mich. 1942).
183 See Karl M. Bowman & Bemice Engle, Sexual Psychopath Laws, in SEXUAL BEHAVIOR AND
THE LAW 757, 757-78 (Ralph Slovenko ed., 1965) (discussing the "many legal and medical objections"
to sexual psychopath laws); Hacker & Frym, supra note 179, at 766; M.C. Slough & Tom L. Schwinn,
The Sexual Psychopath, 19 U. KAN. CITY L. REV. 131, 133 (1951).
184 See, eg., OHIO REV. CODE ANN. § 2947.24-2947.29 (Baldwin 1958); S.D. CODE § 13.1727
(Supp. 1952); UTAH CODE ANN. § 77-49-1-77-49-8 (1953).
iss See GAP, SEX OFFENDERS, supranote 174, at 1-2; Bowman, supranote 174, at 22-23; Frosch &
Bromberg, supra note 133, at 761-76; Kenneth G. Gray & Johann W. Mohr, Follow-Up of Male Sex
Offenders, in SEXUAL BEHAVIOR AND THE LAW 742, 742-55 (Ralph Slovenko ed., 1965); Sutherland,
supra note 70, at 544-48. Because individuals in any of the groups could be committed indefinitely if
they could not be treated, critics found this definitional dilemma among the most disturbing results of
the law-psychiatry merger. Commentators immediately criticized sexual psychopath laws because of
ambiguities in their terms and definitions-difficulties mirroring part of a wider problem that has
plagued psychiatry's continual effort to determine the meaning of mental illness and mental health. See
THE MENTALLY DISABLED AND THE LAWV, supra note 5, at 16-20. For example, both early and recent
critics pinpointed the problems inherent in mixing legal and medical definitions in part because the definitions reflect varying meanings and objectives. See Frosch & Bromberg, supra note 133, at 763; Gray
& Mohr, supra, at 743; Wile, supranote 133, at 571. The authors of sexual psychopath laws also commonly use terms such as "sexual psychopath" or "dangerous offender" in ways that suggest these terms
have clinical significance. Yet, the terms are legal definitions, not psychiatric diagnoses, and, for that
reason, are overinclusive, misleading, and confusing. See GAP, SEX PSYCHOPATH, supranote 9, at 84041. The legal category, "Impairing the Morals of a Minor," can also include a range of behaviors that,
from a psychiatric perspective, will differ substantially in terms of their psychological meanings and
motivations. See Frosch & Bromberg, supranote 133, at 763. Whereas criminal responsibility is a legal
concept, the issue of what motivates an act is a medical concept. See Wile, supranote 133, at 570.
186 See Glueck, supra note 133, at 318 (contending that the sex offender oftentimes "is more of a
problem for psychopathy than for criminal justice," because "sometimes" the offender is feebleminded
or suffers from epilepsy, chronic alcoholism, or premature senility); MacCormick, supra note 133, at 8
("I naturally believe that the sex offender should be considered primarily as a medical case and only
secondarily as a penal or correctional one .... The ideal method would be to put all cases under observation in a hospital well-staffed with competent psychiatrists."); Wile, supra note 133, at 571 (suggesting that "segregation under hospital care would be sound policy" for sex offenders because "[i]t would
recognize individuality" and benefit the community via "the psychiatric examination given the offender
to determine the course of treatment needed"); Joseph Wortis, Sex Taboos, Sex Offenders and the Law, 9
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could explain a wide range of nonconforming conduct, could also explain
sex crimes. 18 7 Because such deviants were "sick" rather than "bad," they

were not fully responsible for their behavior and warranted treatment rather
than punishment. s The medical model was therefore a more humanitarian,
progressive, and nonjudgmental approach to sexual deviance."8 9
Others criticized the medical model and emphasized that all definitions
of deviance were political because they involved decisions concerning what
behavior is "correct."' 90 In light of the cultural variations that exist in defining "deviance" or "madness," categories of deviance cannot be reliably
determined or treated.' 9' Moreover, medicalization was a form of social
control applied to monitor, isolate, individualize, depoliticize, or remove
nonconformist behavior. 9 2 For example, sexual psychopath laws emphasize the treatment and behavior of the individual offender rather than the
collective social problem of how males are socialized to view sex and their
behavior toward children and women.
AM. J. ORTHOPSYCHIATRY 554, 563 (1939) (recommending for sex offenders "psychiatric help and
guidance for those who want it, and more stringent supervision for those offenders who require it").
187 See Sutherland, supra note 127, at 147-48 (noting that the trend toward treatment evidenced by
the sexual psychopath laws accorded with "a general trend toward scientific procedures in other fields,"
such as medicine, as well as a "general social movement toward treatment of criminals as patients").
According to some commentators, Edwin Sutherland's article on sexual psychopath laws was "perhaps
the first case study of the medicalization of deviance." See John F. Galliher & Cheryl Tyree, Edwin
Sutherland'sResearch on the Originsof Sexual Psychopath Laws: An Early Case Study of the Medicalization of Deviance, 33 SOC. PROBS. 100, 100 (1985).
188 See CONRAD & SCHNEIDER, supra note 10, at34 (1980).
189 As one writer explained, "[s]ocial justice requires an elastic plan of treatment that will promote
the rehabilitation of the offender and safe-guard the community against further sex crime." Wile, supra
note 133, at 572. See also Hacker & Frym, supra note 179, at 766-67 (1955). This medical view of behavior has also been influential in recent decades. See Conrad, supranote 120, at 209 (reviewing medicalization of deviance work published after 1980). In turn, there have also been cases of
"demedicalization," in which a behavior is no longer viewed in medical terms. For example, since 1973,
the American Psychiatric Association no longer considers homosexuality a mental illness. See id. at
224-25.
190 See CONRAD & SCHNEIDER, supra note 10, at 35; PFOHL, supra note 120, at 155-57; see also
Charles A. Reich, IndividualRights and Social Welfare: The EmergingLegal Issues, 74 YALE L.J. 1245,
1245 (1965) (contending that the powerless in society are an "irresistible temptation to moralists, who
want not only to assist but to 'improve' by imposing virtue").
191 See CONRAD & SCHNEIDER, supranote 10, at 38 (noting that "[ijt is by no means obvious that
madness is mental illness or even a medical problem"); ROGER HOOD & RICHARD SPARKS, KEY ISSUES
INCRIMINOLOGY 64 (1970) ("[W]hether or not an act can be regarded as delinquent rather than naughty
or stupid or 'deviant', depends on the social situation in which it is committed, and the person who is
making the judgment."); PFOHL, supra note 120, at 101-68 (criticizing theories and research on the
pathological model of deviance); see also GAP, SEX OFFENDERS, supra note 174, at 2 (emphasizing
with respect to modem sex laws that "[a]bsolute law enforcement would perforce touch about 95% of
the total male population").
192See CONRAD & SCHNEIDER, supranote 10, at 29, 34, 223-24; see also KITrRE, supra note 26, at
3 ("The amount of crime and deviance in any given society will greatly depend on the range of conduct
sought to be controlled."); SZASZ, supra note 165, at xv-xxvii (viewing psychiatry as an agent of social
control and mental illness as a conception created to explain certain kinds of non-normative behaviors).
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The remaining parts of this Article probe more thoroughly these debates as well as the social influences that seemingly propelled the original
sexual psychopath laws. The probe starts first with the potential effects of
media reports of sex crimes and then with the reactions of the public, civic
groups, and politicians.
IV. THE "SEX CRIME PANICS," CRIME RATES, AND SEXUAL PSYCHOPATH
STATUTES

Many forces and groups spurred the enactment of the sexual psychopath laws. While some commentators have emphasized the media's particular importance, 193 others have challenged that view. 194 The author has
conducted a study of the relationships among newspaper reports, criminality, and sexual psychopath legislation to account for some researchers' past
methodological gaps' 95 and to provide further context on this issue. The
study is discussed in this part of the Article.

193 See Levy, supra note 127, at 6 (contending that if one group had to "be selected to rank above
the others in terms of mass impressionism, our free press would gain the nod").
194 The challenge has pertained primarily to Sutherland's research on the media's influence. See
Sutherland, supra note 127, at 142-44; Sutherland, supra note 70, at 543-44. The criticism of Sutherland's work concerns two issues: Sutherland failed to examine systematically the relationship between
newspaper accounts and the public's fear over sex crimes, and Sutherland used newspaper citations
carelessly. See Galliher & Tyree, supra note 187, at 100-01. To support their criticism of Sutherland,
Galliher and Tyree examined newspaper coverage of sex crimes and sex offenders during the one year
preceding a state's passage of a sexual psychopath law for each of the states that passed a sexual psychopath law between 1937 and 1949. See id. at 102-03. In general, the authors' results were contradictory.
While there was a substantial amount of reporting in some of the states that passed a sexual psychopath
law, there was little reporting in other states. See id. at 103. In turn, only 11% of the sex crime reports
that the authors reviewed fit Sutherland's contention that the media typically gave protracted and sensationalized coverage when a few serious crimes were committed in quick succession. See id. at 103-05.
In sum, the authors concluded that there was "little evidence of press coverage designed to create a crisis
atmosphere by overreporting particular sex crimes." Id. at 103.
195 Galliher and Tyree's criticism and study of Sutherland's claims also has methodological problems. See Galliher & Tyree, supranote 187, at 100-13. For example, the authors (1) used no statistical
procedures or tests to support their conclusions; (2) miscalculated the number of states that passed sexual psychopath statutes and the years those statutes were passed, compare id. at 113 with infra. app. thls.
1-2, even though the authors criticize Sutherland for his own miscount and oversights, see Galliher &
Tyree, supra note 187, at 100; (3) relied on an extremely stringent measure of "serious sex crimes'-"only sexual assaults which also involved the murder of the victim," id. at 105; and (4) assumed that legislation in each state was prompted only in response to events in that state, such as newspaper coverage.
However, because these laws were passed in a substantial number of states within a short time span, it is
unlikely that each state acted independently. For example, legislators could have been exposed to nationally circulated publications sensationalizing country-wide reports of sex crimes, or one or more
states could have been influenced by legislative developments in another state. Freedman also compared newspaper reports with crime rates and sex psychopath legislation. See Freedman, supranote 6,
at 83-84, 91-93. Although her efforts are commendable, she too failed to apply statistical tests and procedures and used a limited number of variables.
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The study focused on relationships among five variables examined
between 1937 and 1970:196 (1) the total number of articles on sex crimes
published annually in two sources, the New York Times ("NYT") and the
Readers' Guide to PeriodicalLiterature ("RGP") ("number of sex crime
articles");1 97 (2) the total number of articles on sex crime incidents-only in
the NYT and the RGP ("number of sex crime incident articles"), given that
the "number of sex crime articles" category included topics that most likely
would not induce fear within the community, such as sex scandals, in contrast to actual incidents, such as the rape of a child;' 98 (3) the total number
of articles on murder, robbery, and embezzlement and fraud in the NYT
and RGP; 199 (4) the total number of sexual psychopath statutes passed annually in the United States from 1937 to 1957; 00 and (5) annual crime rates

196 Notably, 1937 was selected to start analyses because it was the first year the NYT and RGP pro-

vided a "sex crimes" title to their indexes, supranote 134 and accompanying text, and it was the first
year any state enacted a sexual psychopath statute, see app. tbls. 1-2 (Michigan).
197 See THE NEW YORK TIMES INDEX: A BOOK OF RECORD: MASTER-KEY TO THE NEWS (19371970) [hereinafter NEW YORK TIMES INDEX]; READERS' GUIDE TO PERIODICAL LITERATURE: AN
AUTHOR AND SUBJECT INDEX (1937-1970) [hereinafter READERS' GUIDE INDEX]. The search term,
"sex crimes," was used for both the NYT and the RGP. The "sex crimes" category included articles on
rape and other sex-related offenses that would be incorporated under the sexual psychopath statutes.
This study did not examine articles on prostitution, which the NYT and RGP indexed in a separate category, because no research or literature suggested that articles on prostitution contributed to a sex crime
wave or panic. Under ideal research coniditions, this study would have examined sex crime articles published in every newspaper in the country. However, there is no readily available centralized newspaper
index for all newspaper articles published between 1937 and 1970. Consistent with other research on
this topic, this Article examined only newspapers indexed in the NYT as well as articles indexed in the
RGP. The RGP does provide a national index of articles, even though they are limited in number. See
Freedman, supranote 6, at 83 n. I (examining indexes for both the NYT and the RGP).
198 In 1937, for example, 96 of the 165 listed sex crime articles in the New York imes Index included articles not on actual sex crime incidents in the United States that could potentially invoke fear,
but rather articles addressing issues pertaining to the topic of sex, such as the international furor created
by Nazi accusations that monks and lay brothers of the Catholic Church in Germany were sexually
abusing children in their care. See Germany Divided on Church Trials, N.Y. TIMES, May 9, 1937, at
6E; Nazis Bid Vatican Rebuke Mundeleinforhis Criticism, N.Y. TIMES, May 20, 1937, at Al. Six of the
165 articles concerned sex scandals. See 12 Czech Nazis on Trial, N.Y. TIMES, Dec. 3, 1937, at 17 (referring to 12 members of a German party's youth organization that appeared in court to respond to
charges of homosexuality).
199 See NEW YORK TIMES INDEX, supra note 197; READERS' GUIDE INDEX, supra note 197. The
search terms used for murder were "murder and attempts to murder" for the NYT and "homicide and
murder" for the RGP; the terms used for robbery were "robberies" for the NYT and "burglary and burglars" and "robberies and assaults" for the RGP; the terms used for embezzlement and fraud were "embezzlement and misappropriation" for the NYT and "embezzlement" and "fraud" for the RGP. This
study examined articles on murder and robbery for two reasons: (1) to serve as a means of comparison
with articles on sex crimes to determine if newspapers were simply reporting more frequently on crimes
of violence generally rather than only on sex crimes; and (2) to determine if articles on murder and robbery also could have any panic effect on the public. The study included articles on embezzlement and
fraud to provide one nonviolent crime category, also for purposes of comparison.
200 See app. tbls. 1-2.
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derived from
201 the Federal Bureau of Investigation's Uniform Crime Reports

("UCR"').

Using a variety of statistical techniques, this study's most striking
findings counter many of the presumptions held historically about the ef201 See U.S. DEP'T OF JUSTICE, FEDERAL BUREAU OF INVESTIGATION, UNIFORM CRIME REPORTS

FOR THE UNITED STATES (1937-1970) [hereinafter UCR]. The study examined crime rates for rape, sex
offenses, prostitution and vice, murder, manslaughter, robbery, aggravated assault, burglary, and embezzlement and fraud. Several changes occurred over the years regarding how crime rates were recorded in
the UCR that could affect the results. First, the number of cities reporting crimes varied each year and
sometimes by crime within particular years. All crime rates are per 100,000 persons so that the metric is
uniform, although the geographic areas they refer to differ. This limitation of UCR data cannot be corrected. Second, the crime rates used are based on tabulations of "persons charged (held for prosecution)" between 1933 and 1956, "arrests" between 1957 and 1959, "city and rural arrests" for 1960, and
"arrests" between 1961 and 1970. Although these categories reflect changes in how data were recorded
in the UCR, they provide the most comparable types of information over the entire 34-year period.
When only arrests were provided (1957-1959), appropriate rates were calculated by dividing the number
of arrests by the total population of cities reporting and multiplying by 100,000. Third, until 1957, rape
arrests comprised two categories, forcible and statutory, which were always combined and indecipherable from one another. Beginning in 1958, statutory rape arrests were moved to the "other sex offenses"
category and the category for rape became "forcible rape" only. Some of the analyses in this study
compensate for this change by combining the rates for rape and sex offenses. See UCR (1958), supra, at
17, 19; UCR (1957) (Semiannual Bulletin), supra,at 123, 125. In addition to statutory rape, after 1960,
sex offenses included indecencies with children (typically not involving intercourse), sodomy, indecent
exposure, exhibitionism, and incest. See Sutherland, supranote 70, at 544.
202 This study examined all data with univariate, correlation, and regression techniques using SAS
statistical software, Release 6.12. In the regression analyses, the dependent variables were the counts of
articles. Although Poisson regression is the most appropriate technique for analyzing count variables,
this study reports only ordinary least squares (OLS) regression analyses because the results are more
readily interpretable. Moreover, the results of the OLS regression analyses do not differ substantially
from the results of the Poisson regression analyses, with a correction for overdispersion. Results of the
Poisson regression analyses are on file with the author. Because this study's data pertain to only 34
years of observation-one observation per year-the sample size is quite small. For this reason, this
study employed only bivariate regression because the data were easily overwhelmed when two or more
regressors were included in the models. Forward stepwise selection was also relied on to search for optimal multivariate models, but the results were not useful. Although this study's reported findings show
the direction and magnitude of statistical associations among the variables, statistical significance is obtained for only very strong relationships, such as the correlations among crime rates, because there are
so few cases. For all analyses, this study uses the conventional alpha level of 0.05 to determine statistical significance. When the observed significance level (p-value) is 0.05 or less, there is a statistically
significant relationship between the variables, meaning that the probability of a false positive finding is
5% or less. This study also reports marginal associations (0.05<p<0.10). See J. SCOTT LONG,
REGRESSION MODELS FOR CATEGORICAL AND LIMITED DEPENDENT VARIABLES 217 (1997); SAS
INSTITUTE INC., SAS/STAT SOFTWARE: CHANGES AND ENHANCEMENTS THROUGH RELEASE 6.11, at

237-63 (1996) (explaining Poisson regression).
One of the underlying assumptions of OLS regression is that the observations are independent; that
is, errors of prediction (i.e., residuals) are uncorrelated. With time series data, errors are often correlated
with one another, an occurrence referred to as "autocorrelation." Because of general trends over time,
the residual of an observation in the time series will often be correlated with the residuals of observations that precede or follow it in time. Autocorrelation in OLS regression can produce biased standard
errors, which may render tests of statistical significance invalid. However, the estimated regression coefficients are not biased as a result of autocorrelation. See LAWRENCE C. HAMILTON, REGRESSION WITH
GRAPHICS 110-11, 118-24 (1992) (discussing OLS assumptions and autocorrelation). For each of the
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fects of the purported sex crime waves. First, apart from 1937, in which the
NYT published a rash of articles on sex crimes, the patterns between the
total number of NYT sex crime articles and the total number of sex crime
incident-only articles are similar. This resemblance indicates that newspaper reporting on sexual topics followed the same kind of ebb and flow irrespective of whether that reporting focused on sex crime topics or actual
incidents. °3 Second, there was no evidence that the total number of sex
crime articles published in the NYT and the RGP was significantly higher
during the two purported sex crime waves-1937 to 1940 and 1949 to
1955. However, the mean numbers of articles were higher in absolute
terms. 20 4 Lastly, comparisons among the actual arrest rates for the sex
crime wave and inter-wave periods counter any semblance of a sex crime
epidemic. Whereas the arrest rates for rape and sex offenses during the first
crime wave period are significantly lower than the corresponding rates for
the interwave years, the rates for prostitution and vice show a steep and significant decline from 1937 to 1955.205 In general, these results, standing
regression models estimated in this study's analysis, a Durbin-Watson test for autocorrelation was conducted. The results showed, with few exceptions, that autocorrelation was present when the dependent
variable was the number of sex crime articles in the NYT; however, the tests were either negative or inconclusive when the dependent variable was the number of sex crime articles in the RGP. When articles
from the two sources were combined, the tests usually indicated autocorrelation because the number of
articles in the NYT was much greater than the number in the RGP. Results of the Durbin-Watson tests
are on file with the author. Therefore, the lack of statistically significant findings in the regression
analysis may be jointly due to small sample sizes and the presence of autocorrelation. Nonetheless, the
magnitudes and directions of the coefficients are unaffected by either ofthese limitations.
203 See app. fig. 1. Notably, both the total number of sex crime articles and the total number of sex
crime incident-only articles demonstrated a huge peak in 1937, the first year such articles were indexed,
even though there were far fewer incident-only articles. The number of articles in the RGP is so small
that it fails to provide an adequate means of comparison. Relatively, however, the RGP articles also
showed a substantial peak in 1937.
2G4See app. tbl. 3. An analysis of variance ("ANOVA") was conducted to test whether the mean
numbers of sex crime articles were higher during the crime wave years (1937 to 1940 and 1949 to 1955)
than during all other years. Combining the two crime wave periods, the mean number of sex crime articles in the NYT was 47.6 (SD = 42.8), and in non-crime wave years the mean was 33.3 (SD = 16.6).
The test statistic (F) for the difference in means is 1.99 with a p-value of 0.168, so there is not enough
evidence at the 0.05 level to reject the null hypothesis that the two means are equal. Despite the large
absolute difference between the means (14.3), such a difference is not statistically significant because of
the large variances (square of the standard deviation) of each mean. For sex crime incident-only articles,
the mean number published in the NYT during the sex crime wave years was 27.1 (SD = 16.6) and the
mean during the non-crime wave years was 29.4 (SD = 16.8). Interestingly, the mean number of sex
crime incident-only articles was actually lower during the purported crime wave years than during other
years. The test statistic is 0.14 with a p-value of 0.71, which indicates that the difference is far from statistically significant. Turning to the RGP, the mean number of sex crime articles during the sex crime
wave years was 3.4 (SD = 3.8) and the mean during the non-crime wave years was 1.6 (SD = 2.1). The
test statistic is 3.06 with a p-value of 0.09, indicating that the difference is only marginally significant.
Altogether, although the mean numbers of sex crime articles in the NYT and the RGP were higher during crime wave years in absolute terms, such disparities were not statistically significant.
205 See app. tbl. 4. Table 4's ANOVA results show that, among sex crime rates, only rates of prostitution and vice were higher during the two purported crime waves. The mean for the annual rape rates
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alone, fail to support prior suggestions that there was any kind of sex crime
epidemic either before or after World War II.
Comparisons with other types of crime articles and crime rates fuel this
conclusion. First, the number of NYT articles on murder and robbery and
burglary greatly exceeded the number of articles on sex crimes at all points
in time."0 6 Like sex crime articles, the number of murder articles also
peaked substantially in 1937.207 This evidence suggests that what was perceived to be a sex crime panic was perhaps simply a "violent crime panic"

or, more realistically, no "panic" at all.

was lower during the crime wave years (8.2) than during the non-crime wave years (8.5). The test statistic for the difference is 0.51 with a p-value of 0.48, indicating no significant difference. The mean for
sex offense rates was substantially higher during the non-crime wave years (41.95) than during the crime
wave years (34.7). The test statistic is 8.31 with a p-value of 0.007, so the difference is highly significant. Only the mean rates of prostitution and vice are consistent with the alleged crime wave: the mean
is 65.1 during the crime wave years and 42.6 during the non-crime wave years. The test statistic is 5.77
with a p-value of 0.02, so the difference is statistically significant. However, rates of prostitution and
vice declined steadily over the entire period studied, so it is not surprising to find higher rates during the
crime wave years, which are concentrated early in the time series. Overall, the patterns of the sex crime
rates suggest that the two wave periods were not characterized by exceptionally high rates, except for
prostitution and vice.
206 See app. thl. 5, figs. 2, 3. As Table 5 and Figures 1-3 show, there were relatively few articles on
any of the crimes in the RGP as compared to the NYT. Figure 1 demonstrates the comparative disparity
between the NYT and the RGP for sex crimes in particular. For example, there were 12 years where no
articles on sex crimes appeared in the RGP. For this reason, the number of articles in both the NYT and
the RGP were totaled and separate analyses were conducted on the combined number of articles. However, because there were many more articles in the NYT, the results for the NYT and the RGP combined
are dominated by the NYT number, therefore, the combined NYT and RGP results do not differ qualitatively from those analyses focusing on the NYT alone.
207 See app. tbl. 5, figs. 2-4. The 1937 peak is especially influential for sex crime articles, however.
For example, in Table 5, the mean for sex crime articles (37.9) greatly exceeds the median (30.5), suggesting that the distribution of sex crime articles is highly skewed. Furthermore, the coefficient of
variation or "CV" statistic-the ratio of the standard deviation to the mean-shows that there was more
variability in the number of sex crime articles than articles on other crimes in both the NYT and RGP,
and that the numbers of articles for all crimes fluctuated more in the RGP than in the NYT. The standard deviation is a measure of spread about the mean that depends on a variable's unit of measurement;
therefore, the coefficient of variation provides a standardized measure of dispersion across variables
measured on different scales. For variables with nonnegative values, the coefficient of variation could
range from zero-if the standard deviation were zero-to positive infinity-if all of the values, and
hence the mean, were zero. The larger the magnitude of the coefficient ofvariation, the greater the variability in the variable to which it refers. See MAREK FISZ, PROBABILITY THEORY AND MATHEMATICAL
STATISTICS 72 (1963). The high number of 1937 articles seemingly accounts for much of this variation.
As Figure 2 shows, in 1937 there were 165 NYT articles on sex crime, with the next highest number
being 70 in 1967. Therefore, the observation for 1937 NYT sex crime articles demonstrates considerable leverage because it is far from the mean and is located at one end of the time series. When this
1937 observation is removed, and the remaining years (1938 to 1970) are examined, the mean and the
standard deviation for the NYT sex crime articles decrease to 34.0 and 17.0, respectively. Given the
disproportionate influence of this 1937 observation, this study conducts analyses for 1937 to 1970 and
for 1938 to 1970, and then compares the differences in the results between the two time periods.
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Furthermore, the number of sex crime and murder articles reflect neither actual criminal behavior,208 nor the suggested sex crime waves. While
the number of NYT murder articles greatly exceeds the number of articles
on sex crimes, crime rates for sex offenses substantially exceed those for
murder, as well as most of the other offenses.2 °9 Indeed, the rates for nearly
all crimes increased in varying degrees over time, apart from manslaughter
and prostitution and vice.210 However, the number of sex crime articles was
not correlated with length of time whereas the number of murder articles in
both the NYT

tt

and the RGP 212 was significantly correlated with time and

208 See app. tbl. 5, figs. 2-5.
209 See id. As Figure 6 and Table 5 demonstrate, the rape rate did not vary much over time, showing a mean of 8.4 rapes per 100,000 and a CV of only 0.15. The mean rates for the two other sex-related
crimes, sex offenses (39.6) and prostitution and vice (49.9), were higher than the mean rate of rape, with
prostitution and vice showing the most variability as well as a systematic decline from 1937 to 1970.
With respect to the other crimes (tbl. 5, figs. 5-7), murder (5.2) and manslaughter (3.0) had the lowest
average rates over time, followed by robbery (27.7), embezzlement and fraud (30.8), aggravated assault
(52.1), and burglary (104.3).
210 See app. this. 6-8. Tables 6 to 8 provide Pearson bivariate product moment correlations (r)
among the 16 study variables. The Pearson correlation coefficient is a scaleless measure of the linear
relationship between two variables that can vary from -1 to 1. Values close to -1 or I indicate strong correlation and values near 0 indicate weak correlation. Positive coefficients indicate that high (low) values
of one variable are associated with high (low) values of the other variable. Negative coefficients indicate that high (low) values of one variable are associated with low (high) values of the other variable.
See JAMES T. MCCLAVE & FRANK H. DIETRICH, II, STATISTICS 694 (6th ed. 1994) (explaining Pearson
correlations). Throughout these analyses, a p-value (observed significance level) of 0.05 or less is the
criterion used to determine statistical significance; tables also show marginal associations
(0.05<p<0.10). Each table contains a set of correlations for 1937 to 1970 (a) and for 1938 to 1970 (b).
In Tables 6 to 8, there are significant correlations among many of the crime rates themselves, with
similar crimes tending to increase or decrease together. As shown in Table 6a, the rape rate and the sex
offense rate are positively correlated (r = 0.35; p = 0.046), whereas the rape rate is negatively associated
with the prostitution and vice rate (r = -0.38; p = 0.025). The rape rate increases gradually from 1937 to
1970, but the prostitution and vice rate decreases over time. Furthermore, the sex offense rate is also
negatively associated with the prostitution and vice rate (r = -0.65; p = 0.0001). The rape rate shows
strong positive correlations with other violent crime rates such as murder (r = 0.43; p = 0.01) and aggravated assault (r = 0.56; p = 0.0007). There is also a positive, marginally significant association between
the rates of rape and robbery (r = 0.32; p = 0.06); however, rape is only weakly associated with the remaining crimes. The sex offense rate is negatively associated with the manslaughter rate (r = -0.44; p =
0.009) but positively associated with the aggravated assault rate (r = 0.35; p = 0.045). The correlations
for the combined rape and sex offense rate parallel those for sex offenses alone. Prostitution and vice
shows a strong positive association (r = 0.92; p = 0.0001) with manslaughter, which reflects the decrease
in rates for both of these crimes over time. In fact, both prostitution and vice and manslaughter are
negatively correlated with the remaining crimes, while the remaining crimes tend to be positively correlated with one another. Again, this result occurs because all of the remaining crime rates increased over
the period being examined. Most of these inter-crime correlations are unaffected by the omission of
1937 (as shown in Table 6b).
211 See app. tls. 6a, 6b. Table 6a presents results from the correlation analysis for articles in the
NYT and other variables for 1937 to 1970. Although not statistically significant, the number of sex
crime articles is negatively correlated with year, suggesting that the number of sex crime articles decreases over time. However, when 1937 is omitted from correlations in Table 6b, the correlation coefficient drops to -0.02, indicating no association. Because of the undue influence 1937 has on the
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relationships between the number of sex crime articles in the NYT and the other variables, the results for
1938 to 1970 provide a less distorted picture of the true associations. Results for all other variables were
only slightly affected by omitting 1937, so the discussion of the results for these variables will concentrate on the entire 1937 to 1970 period. The number of articles on other crimes in the NYT are all significantly correlated with year, with the number of murder articles increasing (r = 0.40; p = 0.02) and the
number of robbery (r = -0.67; p = 0.0001) and embezzlement and fraud articles decreasing (r = -0.47; p
= 0.005) over time. The number of sexual psychopath statutes passed each year is uncorrelated with
time. All of the crime rates are significantly correlated with year (rape is marginally significant), with
the rates of rape, sex offenses, murder, robbery, aggravated assault, burglary, and embezzlement and
fraud increasing over time. Only rates of prostitution and vice and manslaughter decreased over time.
The number of articles on sex crimes in the NYT shows positive associations with the number of articles on robbery (r = 0.29; p = 0.09) and the number of articles on murder (r = 0.27; p = 0.12), although
the associations are not statistically significant. Moreover, sex crime articles are not related to the number of embezzlement and fraud articles (r = -0.02; p = 0.93). However, these associations change dramatically in Table 6b. When 1937 is not included, there is a strong positive association between the
number of sex crime articles and the number of murder articles (r = 0.45; p = 0.01) and the number of
robbery articles (r = 0.41; p = 0.02). The number of sex crime articles appearing each year in the NYT
shows a positive association with the number of sexual psychopath statutes enacted each year, although
the coefficient is not statistically significant (r = 0.27; p = 0.21). For 1937 to 1970, there is only a weak,
nonsignificant negative correlation between the rape rate and the number of sex crime articles in the
NYT (r = -0.11; p = 0.55). When 1937 is omitted, the magnitude of the coefficient remains the same
but the sign becomes positive.
In Table 6a, the number of sex crime articles in the NYT is negatively related to the rate of sex offense crimes (r = - 0.31; p = 0.08), although the correlation in Table 6b for 1938 to 1970 is much weaker
(r = -0.15; p = 0.42). Because of changes in the rape category beginning in 1960, see supra note 201
and accompanying text, results are also reported for the rape and sex offense rates combined. However,
because there were many more sex offense arrests than rape arrests in any given year, the results for the
combined rate are driven by sex offenses. For this reason, the results for the combined rates are similar
to those for sex offenses alone. In Table 6a, there is a strong positive correlation between the number of
sex crime articles in the NYT and the rate of prostitution and vice (r = 0.40; p = 0.02), but the association disappears in Table 6b when 1937 is omitted. There is a similar result for the correlation between
the number of sex crime articles and the manslaughter rate. The number of sex crime articles is only
weakly correlated with the rates for other crimes. Notably, the number of murder articles in the NYT
tends to have correlations with crime rates that are opposite in sign to the correlation between the number of robbery and embezzlement and fraud articles in the NYT and crime rates. Positive correlations
result because the number of murder articles increased along with the rates of murder, robbery, aggravated assault, burglary, and embezzlement and fraud; however, there are negative correlations with manslaughter and prostitution and vice because the rates for these crimes declined over time. In contrast to
the number of articles on murder, the number of articles on robbery and embezzlement and fraud decreased over time; therefore, the associations between robbery and embezzlement and fraud articles and
crime rates are in the opposite direction to the associations found with articles on murder. Perhaps articles about robbery and embezzlement and fraud seemed less important than articles about sex crimes
and murder, particularly in light of the vast changes in the country's economy over this time period.
212 See app. thIs. 7a, 7b. Tables 7a and 7b provide correlations among the number of crime articles
in the RGP, the year, the number of sexual psychopath statutes, and crime rates. Results omitting 1937
in Table 7b are presented to provide tables comparable to those for the NYT. From 1937 to 1970, there
is virtually no correlation between year and the number of sex crime articles in the RGP (r = 0.03; p =
0.88). There is a stronger positive relationship when 1937 is omitted although it is not significant (r=
0.21; p = 0.25). There are strong positive correlations between year and the number of murder articles (r
= 0.72; p 0.0001), robbery articles (r = 0.54; p = 0.001), and embezzlement and fraud articles (r = 0.56;
p = 0.0006) appearing in the RGP, and these relationships are hardly affected by the omission of 1937.
There are positive but nonsignificant associations among the number of sex crime articles and the number of murder, robbery, and embezzlement and fraud articles in the RGP. There is a positive, marginally
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with actual murder rates. The number of NYT murder articles even positively gredicted the number of sex crimes articles, as did articles on robbery.21 These findings suggest that the number of sex crime articles appear
significant correlation between the number of sex crime articles in the RGP and the number of sex psychopath statutes enacted each year (r = 0.40; p = 0.052), which becomes significant at the 0.05 level
when 1937 is omitted (r = 0.42; p = 0.046). This correlation is stronger than that found for the number
of sex crime articles in the NYT. However, both sources demonstrate positive, but nonsignificant, associations with the number of sex psychopath statutes passed annually.
The number of sex crime articles in the RGP exhibits nonsignificant positive correlations with the
rape, sex offense, and prostitution and vice rates for 1937 to 1970. But these associations become larger
in magnitude (but remain nonsignificant) when 1937 is omitted. The most pronounced change is demonstrated by the correlation between sex crime articles and the prostitution and vice rate, which changes
from being close to zero and not significant (r = -0.05; p = 0.78) to a strong negative association that is
significant (r = -0.37; p = 0.04). The number of sex crime articles is not associated with the rates of
other crimes for 1937-1970; however, several correlations increase in magnitude when 1937 is removed.
In general, the number of articles in the RGP pertaining to murder, robbery, and embezzlement and
fraud are positively correlated with the rates of other crimes, except for prostitution and vice and manslaughter. The increase in the number of crime-related articles paralleled increases in crime rates, but
the rates of prostitution and vice and manslaughter decreased over the period under study.
Tables 8a and 8b present correlations for the two time periods for the combined number of crime articles in both the NYT and the RGP. Because there were many more crime articles in the NYT, the results are driven by the NYT trends. Comparing Tables 8a and 8b with Tables 6a and 6b yields only
minor discrepancies, almost none of which provide qualitatively different conclusions. One noteworthy
difference is that, when the two sources are combined, there is only a weak negative association between
year and the number of articles on embezzlement and fraud (r = - 0.19; p = 0.28). This results from the
offsetting effect of the strong positive correlation in the ROP with the strong negative correlation in the
NYT. Other correlations relating to the number of embezzlement and fraud articles are also affected by
opposite associations found in the NYT and RGP.
213 See app. tls. 9a, 9b. Tables 9a and 9b present results from the bivariate regression analyses for
the two time periods (with and without 1937). The results are similar to those found in the correlation
analyses, but they focus only on the associations between the number of sex crime articles and the other
variables. Furthermore, separate results for the NYT and the RGP are reported, but those for the two
sources combined are not presented because they are very similar to the results for the NYT only. These
results allow more substantive interpretations because the regression coefficients reflect the natural
scales of the variables in each model.
Because only one predictor variable is considered at a time, rarely is much of the variation in the
number of sex crime articles explained. Interpreting coefficients that are not statistically significant
goes against standard practice because test statistics that exceed the significance level (p = 0.05) do not
provide sufficient evidence that the coefficient is statistically different from zero (i.e., no linear relationship between the two variables). However, interpretations will be provided here in an effort to describe
the general direction of associations. The fact that few statistically significant associations emerge simply reflects a lack of strong linear relationships. Table 9a shows the results of the regression analyses
for 1937 to 1970. Echoing the results from the correlation analyses, there are very few statistically significant associations between the number of sex crime articles in either source and the other variables.
There appears to be a negative association between the number of sex crime articles in the NYT and
year, but there is no relationship for the RGP. With 1937 removed in Table 9b, there appears to be no
association between time and the number of articles in either source. The number of articles on other
crimes also do not appear to be strongly related to the number of sex crime articles.
As alluded to by the results in Tables 6b and 7b, several relationships emerge for 1938-1970, as
shown in Table 9b. In the NYT, the number of murder articles positively predicts the number of sex
crime articles (b = 0.05; p = 0.008), explaining 21% of the variation in sex crime articles. Although the
coefficient estimate is the same in Table 9a, the standard error is smaller in Table 9b, which leads to a
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to reflect more strongly the newspaper reporting practices for other crime
categories rather than the actual rate of sex offenses.
Of primary interest is whether any of these factors may have prompted
passage of the thirty-one sexual psychopath statutes. Results showed that
the number of statutes passed was uncorrelated with year.214 This finding
suggests that there was no significant increase in such legislation over time.
Although the statutes appeared to be positively related to the number of sex
crime articles in both the NYT215 and the RGP, 216 only the RGP relationship
was statistically significant. 217 Furthermore, the number of statutes passed
each year appears to be largely unrelated to the rates of rape or sex offenses.2 18
Because 1937 seems to have been an anomalous year in terms of the
large number of sex crime articles published in the NYT, and to a lesser
extent, in the RGP, these results were sensitive to the time period under
study. General trends from the late 1930s to 1970 are better represented
either by the 1938 to 1970 period or by the 1937 to 1970 analyses of sex
crime incident-only articles. Both approaches remove the distorting influence of 1937 and produce similar results.219
larger test statistic and a lower p-value. The coefficient can be interpreted such that an increase of 20
murder articles in a year was associated with one additional sex crime article. The number of robbery
articles in both sources is positively associated with the number of sex crime articles. For the NYT, an
increase of 25 robbery articles was associated with one additional sex crime article (b = 0.04; p = 0.017),
with 17% of the variation in sex crime articles being accounted for by the number of robbery articles.
For the RGP, an increase of 7 robbery articles was associated with one additional sex crime article (b =
0.14; p = 0.053). In Table 9a, however, the rape, sex offense, and combined rape and sex offense rates
are negatively associated with the number of sex crime articles in the NYT, with the latter two associations being marginally significant; however, there are no similar relationships for the RGP. Removing
1937 changes the direction of the association between rape and sex crime articles in the NYT and it attenuates the associations for sex offenses and the combined rate. In Table 9a, the prostitution and vice
rate has a positive and significant relationship with the number of sex crime articles in the NYT (b =
0.41; p = 0.019), but the relationship disappears when 1937 is omitted. On the other hand, a statistically
significant relationship emerges in Table 9b for prostitution and vice in the RGP, with the crime rate
being negatively related the number of articles (b = -0.04; p = 0.036). Most of the other crime rates are
not significantly related to the number of sex crime articles in either source, and the directions of the relationships are the same as in the correlation analyses.
214 See supra notes 211-213 and accompanying text.
215 See supra note 211 and accompanying text.
216 See supranote 212 and accompanying text.
217 See supranote 212 and accompanying text. Similar results were found with the regression equations in Tables 9a and 9b. For either time period, the number of sex psychopath statutes appears to be

positively related to the number of sex crime articles in either source, but the only statistically significant relationship is found for the RGP in Table 9b (b = 0.64; p =0.046). Comparing the two tables, the
magnitudes of the coefficients for the statutes decrease when 1937 is omitted. Although not significant,
the coefficient for the NYT in Table 9b (b= 2.52; p = 0.21) suggests that two additional sexual psychopath statutes in a given year was associated with an increase of more than five sex crime-related articles.
218 See app. thl. 2 & fig. 8.
219 See app. tbl. 10. The similar results produced by these two approaches are demonstrated by
analyses using articles concerning sex crime incidents-only. As Table 10 shows, the mean number of
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sex crime articles (28.6) is much lower than that found in Table 5 (37.9) because the Table 10 number is
based only on articles about sex crime incidents. In Table 10, the mean slightly exceeds the median
(27.0), which suggests that the distribution of articles is only slightly skewed towards the upper end.
The coefficient of variation is lower when only sex crime incidents are included (0.58 versus 0.74),
which would be expected because the number of articles on politics and scandals related to sex crimes
tends to fluctuate irregularly. There were fewer articles in the NYT on sex crime incidents than on murder, robbery, and embezzlement and fraud. As was the case in Table 5, the results for the combined
number of articles on sex crimes for the NYT and the RGP are driven by the disproportionate number of
articles in NYT. The mean (30.8), standard deviation (17.2), and median (28.0) are slightly higher for
both sources combined than for the NYT only.
Tables 11 and 12, which provide Pearson bivariate correlations among the variables under study,
correspond to correlations in Tables 6a and 8a for the total number of sex crimes. In Table 11, the correlation between the number of sex crime incident-only articles and year is positive in sign, but its magnitude is small and it is not statistically significant (r = 0.09; p = 0.63). In Table 6a, the coefficient was
negative, suggesting that the number of sex crime articles in the NYT declined over time. But the effect
was reduced to nearly zero when 1937 was omitted (Table 6b). Altogether, the number of sex crime incident-only articles in the NYT does not appear to be related to the year of observation. Similar to the
results in Table 6a, the number of articles on sex crime incidents-only in the NYT is positively related to
the number of articles on murder (r = 0.38; p = 0.03); as the number of sex crime incident articles increase, the number of murder articles also tends to increase. The associations between sex crime incident-only articles and other crime articles are moderate and not statistically significant. The association
is positive for robbery articles (r = 0.19; p = 0.29) and the association is negative for embezzlement and
fraud articles (r = -0.13; p = 0.45). The number of sex crime incident-only articles is also positively associated with the number of sexual psychopath statutes enacted each year, although the coefficient is not
statistically significant (r = 0.17; p = 0.42), a result that is similar to Table 6a. The correlations among
the number of sex crime incident-only articles and various crime rates in Table 11 are more similar to
the results in Table 6b than those in Table 6a; that is, there are only a few modest, insignificant associations. Notably, the coefficients for the correlations between the number of sex crime incident-only articles and the rates of rape (r = -0.04; p = 0.83) and of sex offenses (r = -0.23; p = 0.20), as well as both
rates combined (r = -0.22; p = 0.21), are all negative. In Table 6b, the correlation between total number
of sex crime articles and rape was positive (r = 0.11), but not significant. The correlations between the
number of sex crime incident-only articles and the remaining crime rates are all positive in sign, but the
magnitudes are quite small and none is significant. Table 12 presents correlations for the combined
number of crime articles in both the NYT and the RGP, with articles on sex crimes in the NYT pertaining only to incidents. As mentioned above, because there were many more crime articles in the NYT,
the results are driven by the NYT trends. Comparing Tables 11 and 12, there are no qualitative differences. All of the correlation coefficients are in the same direction, although some of the magnitudes differ slightly.
Table 13 presents results from the bivariate regression analyses, which are qualitatively similar to results found in Table 9b. The results for the RGP are identical to those in Table 9a because the articles
counts for this source were unchanged. As the results for the correlation analysis suggested, there are
almost no significant associations among any of the variables considered and the number of sex crime
incident-only articles in the NYT. The only exception is for the number of murder articles in the NYT.
As the positive, significant correlation coefficient suggested, the number of murder articles positively
predicts the number of sex crime incident-only articles, explaining 14% of the variation. The regression
coefficient (b = 0.04; p = 0.03) can be interpreted such that an increase of 25 murder articles was associated with one additional sex crime incident article. All of the other regression coefficients have the
same sign as their counterparts in the correlation analysis. The number of sex crime incident articles has
weak, positive, and statistically nonsignificant associations with the number of robbery articles, the
number of sexual psychopath statutes passed each year, and all crime rates other than rape and sex offenses. The negative associations are also weak and nonsignificant, and they are with rape, sex offenses,
both crimes combined, and the number of embezzlement and fraud articles.
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This study's results do not suggest that there were causal relationships
among the variables examined. Reported associations indicate general tendencies for variables to change together or to be unrelated. Altogether,
there appear to be only weak associations among the number of sex crime
articles in the sources considered, time, the number of sexual psychopath
statutes passed, and crime rates. Moreover, the number of statutes passed
seems to be largely unrelated to rape or sex offense rates. 220 On the other
hand, there are strong associations between time and the number of articles
general crime
on other types of crimes. These associations better reflect
222
trends22 t and numerous strong links among crime rates.

This study's findings do not discount the following possibilities: (1)
one or a few particularly brutal sex crimes may have had a sufficiently
strong effect in instituting legislation in certain states; 223 (2) a general "violent crime" or "legislative" panic ensued resulting in criminal legislation
similar to other criminal legislation adopted during other panics or movements; 224 or (3) media reporting on sex crimes followed or perpetuated existing legislation, rather than the reverse time sequence, given that the New
York Times and Readers' Guide sex crimes indexes were created the first
220 These results can be qualified somewhat by the smaller number of observations because the data
on statutes only span from 1937 to 1960, and the statutes passed during the remaining years were not
examined. Additionally, the association between the passage of state laws and articles in nationally circulated periodicals would not be expected to be as strong as with the number of articles in local publications.
221 Articles on murder, robbery, and embezzlement and fraud in the RGP increased over time,
which parallels the increase in the rates of these crimes over time. Although the number of murder articles in the NYT increased over time, the number of robbery and embezzlement and fraud articles decreased throughout the period.
222 Overall, all crime rates investigated increased over time except for prostitution and vice and
manslaughter. Although decreases in these rates may reflect actual changes in criminal behavior, they
may also be the result of changes in criminal statutes, data collection and categorization, and crime reporting. There tends to be strong positive relationships among violent, personal crimes, such as rape,
murder, robbery, and aggravated assault. Because burglary and embezzlement and fraud also increased
over time, the correlations between these and other crimes also tend to be positive, but these non-violent
crimes are not as strongly related to violent crimes. As with prostitution and vice and manslaughter,
these trends may be sensitive to changes in criminal codes and the procedures of data collection and
categorization. Changes in reporting of crime over time have been cited as partially responsible for
changes in the rates over time, and victimization surveys have provided some insight into the limitations
of UCR data. Furthermore, because age tends to be a strong predictor of crime, changes in the age
structure of the population can also influence crime rates. See CRIMINOLOGY, supra note 118, at 24-39
(discussing the effects of changes in crime reporting practices and the populations' age structure on
crime rates).
A well-known recent example is the effect of Megan Kanka's 1994 death in spurring the Me.
gan's Law movement in New Jersey. See Joel B. Rudin, Megan's Law: Can it Stop Sexual PredatorsandAt What Cost to ConstitutionalRights?, 11 CRIM. JUST. 3, 3 (1996). This Article's study measures
only the quantity ofthe sex crime articles.
224 See supra note 124 and accompanying text (describing the quick and pervasive adoption of the
juvenile court system). See generally Denno, supranote 60 (discussing the patterns and ways states influence one another in adopting death penalty or execution methods legislation).
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year a sexual psychopath statute was enacted. Regardless, scholars' prior
statistical inferences or suggestions of a sex crime panic are stronger than
are warranted by the available data and trends. Not only is the causal sequence tenuous, but it is difficult to determine which factor is motivating
the other.
V. SOCIAL INFLUENCES BEHIND THE SEXUAL PSYCHOPATH STATUTES

Media reports were among a number of suggested factors spurring passage of the sexual psychopath statutes. The following sections consider a
range of other potential influences.
A. The Involvement of Both Men and Women
According to Freedman, the sexual psychopath laws were based on
men's political pressures, not women's, even though the laws were allegedly
enacted to protect women and children. 2 5 Relative to earlier efforts to enhance moral reform and social purity,226 she claims there was negligible
feminist support for sexual psychopath laws. 27 For example, during the
war years when women overtook jobs formerly held by men, 2 8 only one
state (Vermont) enacted a sexual psychopath law.2 29 Moreover, arrest rates
for sex crimes remained high during this period. 30
However compelling Freedman's analysis may be, it underestimates the
extent of women's contributions and lacks context for explaining why men
were more involved in sexual psychopath legislation. Compared to prior
movements, the perceived dangers linked to sexual psychopathy were substantially more serious and threatening to the community and family welfare, and thereby warranted the attention of both men and women
separately, as well as in their role as parents. Those (men) who may not
have been moved by intemperance could hardly ignore the emotionality
generated by newspaper reports of the rape or molestation of a child.
Moreover, considerable evidence suggests that women's groups and clubs,
as well as Parent Teachers Associations ("PTAs"), were actively involved

225

See Freedman, supra note 6, at 96. This is inconsistent with Becker's observation that non-

patriarchal sexual conduct is threatening to men and males roles. See Mary E. Becker, The Abuse Excuse and PatriarchalNarratives,92 NW. U. L. REV. 1459 (1998).
226 See supra notes 12-20 and accompanying text.
227 See Freedman, supra note 6, at 96.
228 See generally KAREN ANDERSON, WARTIME WOMEN: SEx ROLES, FAMILY RELATIONS, AND
THE STATUS OF WOMEN DURING WORLD WAR II, 1-74 (1981) (detailing the "drastic" increase in
women's participation in the labor force during World War II).
229 See app. tbls. 1-2.
230 See Freedman, supra note 6, at 96.
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in promoting political responses to sex crimes and sexual psychopath legislation,2 3 I despite some commentators mocking their efforts.232
Lastly, it is unsurprising that legislative activity of any kind, much less
statutes directed toward sex crimes, waned during the war years. Although
the subject of psychopathy was still of academic interest,233 Freedman her231 For example, the "first step" taken in the passage of the Illinois sexual psychopath bill occurred

when the bill's sponsor read the bill before a meeting of the Chicago Women's Club. See Stewart, supra
note 168, at 407. J. Edgar Hoover suggested that "women take the lead" in promoting public concern
toward sex crimes because women were "the chief victims," although he simultaneously condemned the
"sob-sister brigades" who "align themselves on the side of the sex fiend" when the perpetrator is sentenced to death. See Hoover, supranote 145, at 102-03. Moreover, a number of news articles described
the particular efforts made by women and PTAs to combat sex crimes. See Diamond & Tenenbaum,
supra note 137, at 160; Hickey, supra note 137, at 31; Whitman, St. Louis, supra note 136, at 20; see
also Levy, supra note 127, at 8 (describing the involvement of women's clubs); Sutherland, supranote
127, at 145 (noting mass meetings sponsored by the PTA).
232 One commentator's belittling depiction of the involvement of women's clubs in sex crimes legislation illustrates an obvious derisiveness.
Can one imagine a group more sincere, more gullible, or more susceptible to mass hysteria than an
organization of women, judiciously discussing the pros and cons of sex crime legislation? The
ability of these groups to exhibit an elasticity of thought, that needs only an artificial impetus to
produce some action, is only exceeded by their complete incapacity to influence seriously any
other group. Passive acknowledgement seems to be the keynote of success in handling these organizations.
Levy, supra note 127, at 8 (further explaining that one national women's club "offers an excellent example of how one trivial incident, magnified in the traditionalfemalemanner, can lead to an emotional reaction culminating in an all-out effort on their part toward extremes in legislation") (emphasis added).
23 In 1939, for example, David Henderson focused on the psychopath's antisocial nature. See D. K.
HENDERSON, PSYCHOPATHIC STATES 18 (1939) (explaining that individuals with a "psychopathic state"
demonstrate "disorders of conduct of an antisocial or asocial nature" that have been "difficult to influence by methods of social, penal and medical care" and that constitute "a true illness"). In 1941, Hervey
Cleckley created one of the most extensive and systematic depictions of the psychopath. See HERVEY
CLECKLEY, THE MASK OF SANITY: AN ATTEMPT TO REINTERPRET THE SO-CALLED PSYCHOPATHIC

PERSONALITY (1941). Cleckley's Mask of Sanity, which underwent a number of subsequent editions,
described the psychopath in terms of "his actions and his apparent intentions" based on a set of characteristics. See HERVEY CLECKLEY, THE MASK OF SANITY: AN ATrEMPT TO REINTERPRET THE SOCALLED PSYCHOPATHIC PERSONALITY 362 (4th ed. 1964). These characteristics included "[s~uperficial
charm and good 'intelligence"'; "[a]bsence of delusions and other signs of irrational thinking";
"[u]reliability"; "[u]ntruthfulness and insincerity"; "[l]ack of remorse and share"; and "[p]athologic egocentricity and incapacity for love." Id. at 362-63. Cleckley claims that although the "typical psychopath" appears "particularly agreeable and [will] make a distinctively postive impression when he is first
encountered," his appealing presence is only "superficial.' Id. at 364. In actuality, the psychopath
"shows no sense of responsibility whatsoever," id. at 368, and evinces a "remarkable disregard for
truth," id. at 370. "Not only is the psychopath undependable, but also in more active ways he cheats,
deserts, annoys, brawls, fails, and lies without any apparent compunction." Id. at 373. In addition,
"[t]he psychopath seldom shows anything that... would pass even in the eyes of lay observers as object
love." Id. at 379. "No matter how well he is treated, no matter how long-suffering his family, his
friends, the police, hospital attendants, and others may be, he shows no consistent reaction of appreciation except superficial and transparent protestations." Id. at 387. According to Cleckley, the psychopath's apparent failure to adjust to conventional life is attributable to his inability to comprehend
emotionally any of the meanings or feelings underlying the thoughts he expresses or the acts that he experiences. In essence, the psychopath suffers from a "semantic dementia"--all of his words and experiences are devoid of any emotional contenL See id. at 412-23.
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self points to a number of trends that shifted the nation's attention away
from sex crimes during the 1940s. 23 4 Thus, what may have appeared to be a
dearth of feminist involvement in the sex crime issue can be explained by a

range of circumstances that differed from the social context of the purity
and temperance movements. Indeed, it appears that after the war, the nation's primary concern was promoting the well being of children and the
family-goals that the sexual psychopath threatened.

B. The PostwarEmphasis on Psychiatry,Family,and Children
Following World War II, a number of new social trends revitalized the
nation's focus on psychiatry, family, children-and ultimately-the sexual

psychopath. Symbolically, the sexual psychopath threatened efforts toward
stabilization and growth, and psychiatrists were needed to treat them.235
Psychiatric authority was even more substantial given the prominent wartime role that psychiatrists had assumed in screening recruits and diagnos-

ing military offenders.236 Moreover, postwar literature warned of the social

234 Some of the trends Freedman mentions were seemingly more diversionary than others. For example, Freeman appropriately emphasizes: (1) the acceptance of male aggression for wartime purposes,
see Anderson, supranote 228, at 75 ("With its emphasis on the centrality of the male role of warrior and
protector, [World War II] widened the experiential gap between men and women and reaffirmed the
greater cultural value attached to male activities."); (2) the introduction of international enemies who
consumed citizens' fear and focus, see FRANCIS E. MERRILL, SOCIAL PROBLEMS ON THE HOMEFRONT 13 (1948); and (3) the re-emergence of the military's problems with prostitutes who threatened men with
venereal disease, see Paul Kinsie, To Combat the Return of Commercialized Prostitution,64 AM. CITY
102, 103 (1949); The State of the Union Regarding Commercialized Prostitution,35 J. SOC. HYGIENE
146, 146-76 (1949) (an issue devoted to describing the antiprostitution campaigns spurred by the American Social Hygiene Association). Less compelling is Freedman's emphasis on the public's concern with
the revitalization of the concept of the "hypersexual" woman, represented by "victory girls" who voluntarily engaged in sex with servicemen "either out of a misplaced patriotism or a desire for excitement."
ANDERSON, supra note 228, at 104; see also D'EMILIO & FREEDMAN, supra note 38, at 260 ("Ample
testimony from the war years confirms the sexual expressiveness of youth. For many young women,
men in uniform held erotic appeal."). Although the behaviors of "victory girls" received considerable
scrutiny from public officials and private groups because of the girls' potential links with female sex delinquency and the spread of venereal disease, it appears that officials were primarily concerned that such
behavior did not promote marriage, the family, and a return to prewar gender roles. See id. at 103-11;
MAY, supra note 92, at 69 ("The independence of wartime women gave rise to fears of female sexuality
as a dangerous force on the loose.... Women in wartime were suddenly perceived as aggressors, threatening to weaken the war effort and the family."). Whereas marriage and the family consumed the
postwar years, the war years focused on winning the war and saving lives.
235 See Freedman, supra note 6, at 96-97. Although Freedman focuses on the importance of psychiatric authority, she does not discuss explicitly the role of children.
26 See ANDERSON, supra note 228, at 176 (noting that "the focus of psychiatric concern shifted
from a prewar stress on psychosis to a wartime preoccupation with neurosis" to a postwar emphasis on
private practice, which drew the majority of postwar psychiatrists); BROMBERG, supra note 66, at 164
("[W]ith the war's end, psychiatry in the civilian sector had advanced on all fronts .... New medications, new methods, new techniques crowded the psychiatric scene."); HALE, RISE AND CRISIS, supra
note 36, at 211 (describing the seemingly "insatiable" demand for psychoanalysis after the war).
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and psychiatric maladjustments that returning veterans confronted,2 37 such
as the new white-collar world's threats to their "manliness. 23 8
Changes to a peacetime economy also heightened the importance of
family. Returning male veterans overtook the jobs previously held by
women. Women were now steered toward prewar domestic and maternal
roles that had been disrupted by the war. 3 In general, children came to
symbolize "'a defense-an impregnable bulwark' against the terrors of the
age," as well as "hope for the future," "loyalty to national goals," and "a
personally fulfilling life. 240
With the onset of the Cold War came further efforts to promote family
and cultural conformity. Nonconformity of any type-sexual, social, or
237 See HALE, RISE AND CRISIS, supra note 36, at 206-09 (reviewing commentary regarding the
mental and emotional difficulties encountered by returning war veterans); MAY, supranote 92, at 65-66,
77-78 (noting popular literature advising women that because returning veterans would face "psychological dislocation" and employment concerns, they would require "healing" and attention to their "interests and needs").
238 See MAY, supra note 92, at 66 (describing articles in Photoplaythat encouraged women to promote men's egos and ease their adjustments to a postwar society). According to Joseph Pleck, men's
feelings of inadequacy stemmed from a sharp shift between two contrasting worlds: the male-validating
world of the enemy-conquering military to the male-invalidating world of independent working women
and an unfamiliar job market.
World War II provided institutional validation of the traditional male role as powerful as the Depression's invalidation: American men lived and worked together, away from women, in a popular
war against clearly immoral enemies, and emerged victorious. How great, then, was their shock
when, on returning home, they encountered wives and girlfriends who had acquired traditionally
male jobs in war industries and new-found psychological independence from having to live without men; a job market transformed by wartime technological advances, requiring they obtain levels
of training and education previously unprecedented; and postwar inflation making them less adequate as family providers.
PLECK, supra note 90, at 159; see also, Joseph H. Pleck, American Fatheringin HistoricalPerspective.
in CHANGING MEN 83, 91 (Michael S. Kimmel ed., 1987).
239 See ANDERSON, supra note 228, at 154-78 (highlighting the "exaggerated emphasis on family
life" during the postwar years and the promotion of conventional attitudes toward women and the family
despite the changes introduced by the war); MAY, supra note 92, at 3-9 (explaining "the rush of young
[postwar] Americans into marriage, parenthood, and traditional gender roles"); see also MERRILL, supra
note 234, at 25-72 (emphasizing the detrimental effects of the war on marriages, families, and children).
But see WILLIAM HENRY CHAFE, THE AMERICAN WOMAN: HER CHANGING SOCIAL, ECONOMIC, AND
POLITICAL ROLES, 1920-1970, at 189 (1972) (noting postwar public opinion polls indicating that 86% of
the public believed a woman should not work if jobs were scarce and her husband could support her;
however, this figure fell to 63% when the question was rephrased by removing the reference to job scarcity, and was reduced further to 46% and 38% respectively for male and female respondents when the
question was modified a third time asking whether a wife should work if she had no children under age
16). Postwar Freudian psychology, which became highly influential in defining "womanhood," focused
on women's neuroses attributed to the contrast between their wartime roles and postwar failure to reembrace their femininity. See ANDERSON, supra note 228, at 176 (noting that 'Rosie the Riveter' was
thus transformed with dizzying speed from a wartime heroine to a neurotic, castrating victim of penis
envy"). For one of the more sophisticated anti-feminist and Freudian views of women's place at home
and the workforce, see FERDINAND LUNDBERG & MARYNIA FARNHAM, MODERN WOMAN: THE LOST
SEx (1947).
240 MAY, supranote 92, at 135-36.
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political-was deemed a potential threat to national stability and security. 241
Bias against homosexuals was particularly strong.242 The 1940s marked the
making of the public homosexual,243 and the 1950s brought the early homophile rights movement that depicted homosexuals positively. 244 However,

American society was still homophobic. 245 Postwar concerns about the ad-

241 See id. at 10, 13-14, 92-104; see also MICHAEL PAUL ROGIN, RONALD REAGAN, THE MOVIE AND
OTHER EPISODES IN POLITICAL DEMONOLOGY 236,236-71 (1987) (examining how American demonol-

ogy was represented in the cold war films by identifying Communism with sexual seduction, maternal
influence, and women's independence).
242 See WEEKS, supra note 18, at 6 ("[A]s social roles became more clearly defined, and as sexuality
was more closely harnessed ideologically to the reproduction of the population, so the social condemnation of male homosexuality increased.").
243 See D'EMILIO, supra note 62, at 24; John D'Emilio, Gay Politics, Gay Community: San Francisco's Experience, 11 SOCIALIST REV 77, 77-104 (1981). During World War II, recruits learned of homosexuality when they left their families and neighborhoods to join the military or work in defense
industries. See D'EMILIO, supranote 62, at 24 ("For many gay Americans, World War II created something of a nationwide coming out experience."); Allan Berube, Coming Out Under Fire, MOTHER
JONES, Feb./Mar. 1983, at 24 (explaining that during World War II, "Americans who had never thought
of homosexuality before... found themselves in situations in which they could discover who they were
and meet others like themselves"). See generally BERUBE, supra note 163 (describing and detailing the
military experiences of thousands of gay men and lesbians during World War II based upon interviews
with veterans, wartime correspondence between gay soldiers, and extensive declassified government
documents). By the 1940s, homosexual men and lesbians had created visible social clubs and political
groups. See id. at 271 (noting the proliferation of gay and lesbian bars in the late 1940s irrespective of
the new state laws created to dismantle them); D'EMILIO, supranote 62, at 57-62 (describing the social
and political homosexual organizations that developed during the 1940s, some of which consisted of
members of the Communist party or those who associated with left wing circles).
244 In 1950, the Mattachine Society was one of the main components of the early homophile rights
movement. See RONALD BAYER, HOMOSEXUALITY AND AMERICAN PSYCHIATRY: THE POLITICS OF
DIAGNOSIS 70 (1981) (discussing the 1950 foundation of the Mattachine Society in Los Angeles, "[b]y
far the most important of the [homosexual] organizations to emerge in this period," which "saw as its
primary function the full integration of homosexuals into American life" as well as the removal of "the
image of the morally depraved pervert incapable of assuming conventional social roles"); D'EMILIO, supra note 62, at 58 (describing the Mattachine Society, which marked the start of a nationwide homosexual emancipation movement in an attempt "to develop in its members a strong group consciousness free
of the negative attitudes that gay men and women typically internalized"); see also D'EMILIO &
FREEDMAN, supra note 38, at 320 (noting that, although the 1950s homophile rights groups "struggled
to exist" with limited resources and the threat of police harassment, they nonetheless survived, establishing new city chapters, publishing their own literature, and voicing "a point of view about samegender relations that departed from the consensus of sin, sickness, and criminality").
245 See BERUBE, supra note 163, at 264 (defining "homophobia" as the "irrational fear of homosexuality and of homosexual people," which fueled the Cold War political attitudes toward homosexuals); see also MAY, supra note 92, at 94 (noting that "the postwar years brought a wave of officially
sponsored homophobia"); WEEKS, supra note 18, at 1-7 (describing homophobia during the 1950s as
well as across the ages). Indeed, until 1973, the American Psychiatric Association continued to list homosexuality as a mental disease. See WEEKS, supra note 18, at 23 (explaining how the twentieth-century
medical model of homosexuality "cast an enveloping shadow over homosexual consciousness"). See
generally BAYER, supra note 244 (discussing the history, politics, and struggle surrounding this issue of
homosexuality being listed as a disease). The legal profession was no more accepting. See AMERICAN
LAW INST., MODEL PENAL CODE: TENTATIVE DRAFT NO. 4, at 276 (1955) (explaining that homosexuality "is a cause or symptom of moral decay in a society and should be repressed by law").
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justment of thousands of returning veterans fueled this perspective.24 6
Many individuals feared that veterans would fail to resume their responsibilities as citizens and family men--"that a crisis in masculinity could lead
to crime, 'perversion' and homosexuality." 247
Vocal anticommunists expressed a particular disdain for homosexuals,
whom they described as "'half-men' 24 ---perhaps as dangerous as the actual Communists'"249--who "feminized everything they touched and
sapped the masculine vigor that had tamed a continent." 25 0 As a result of
such "anti-homosexual, anti-communist" targeting, the federal government
generated efforts to remove homosexuals from government jobs. 251 Postwar anti-homosexual attitudes were the most obvious means of associating
"perversion" with national decline. However, the media also emphasized
"who, like commuthe sexual excess threat brought by sexual psychopaths,
252
nists and homosexuals, might be lurking anywhere."
Alfred Kinsey's studies of male and female sex practices, 253 which
seemed to spur the most wide-ranging debate on sexuality, paralleled the

246 See MAY, supranote 92, at 88.
247 Id. (noting that the postwar years brought "an increasing suspicion of single men as well as single women, as the authority of men at home and at work seemed to be threatened").
24s D'EMILIO, supra note 62, at 49.
249 MAY, supra note 92, at 94 (quoting the Republican Party national chairman, Guy Gabrielson).
For further discussion concerning the perceived threat of homosexuality in particular, see BERUBE, supra note 163, at 228-79; D'EMILIO, supranote 62, at 40-53.
250 D'EMILIO, supra note 62, at 49.
251 See D'EMILIO & FREEDMAN, supra note 38, at 293 (explaining that the Cold War anticommunist
movement "made the problem of homosexuality especially menacing" because homosexuals, "[a]lready
believed to be morally enfeebled by sexual indulgence," would betray their country rather than risk
blackmail or the revelation of their sexual identity); GAY AMERICAN HISTORY, supra note 18, at 91-119
(providing a series of selected news stories from the years 1950 to 1955 to illustrate "the antihomosexual, anti-Communist witch-hunts" occurring during those years); MAY, supranote 92, at 94-99
(detailing the federal govemment's investigation of individuals' sexual habits and the beliefs that
prompted such efforts); WEEKS, supra note 18, at 5 (stating that the McCarthy "witch-hunting" during
the 1950s "was a climax to a long tradition" because such "scapegoating" was "a major constituent of
the homosexual role as it developed in the eighteenth and nineteenth centuries"). One author described
the reasoning behind the homosexual witch-hunts:
The logic went as follows. National strength depended upon the ability of strong, manly men to
stand up against communist threats. It was not simply a matter of general weakness leading to a
soft foreign policy; rather, sexual excess or degeneracy would make individuals easy prey for
communist tactics ....
[N]ormal heterosexual behavior culminating in marriage represented
"maturity" and "responsibility;" therefore, those who were "deviant" were, by definition, irresponsible, immature, and weak. It followed that men who were slaves to their passions could easily be
duped by seductive women who worked for the communists. Even worse were the "perverts"
who, presumably, had no masculine backbone.
MAY, supra note 92, at 94.
252 MAY, supranote 92, at 96.
253 See ALFRED KINSEY ET AL., SEXUAL BEHAVIOR IN THE HUMAN MALE (1948) [hereinafter
KINSEY, HUMAN MALE]; ALFRED KINSEY ET AL., SEXUAL BEHAVIOR INTHE HUMAN FEMALE (1953)
[hereinafter KINSEY, HUMAN FEMALE]. Together, both of Kinsey's books detailed the sexual histories of
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country's focus on social and sexual stability.25 4 Of all the trends, Kinsey's

books were particularly striking for two reasons: "[n]othing like them had
ever appeared before ' 55 and they "forced Americans to confront the gap
between prescribed and actual behavior., 25 6 The books thus challenged
long-held, nearly sacred sexual beliefs.

7

Among males, for example, Kin-

sey found that masturbation was nearly universal, that one-half of the married had engaged in extramarital intercourse, and that ninety-five percent
had broken the law in some way at least once to achieve an orgasm. 58
Among females, Kinsey discovered that ninety percent had petted premaritally, one-half had experienced premarital intercourse, and that twenty-five
the married women had been involved in extramarital interpercent25of
9
course.

Kinsey's statistics on homosexuality were among his most widely publicized results. 260 Among males, fifty percent had reacted erotically to their
own sex, while thirty-seven percent had at least one postadolescent homosexual experience involving orgasm.2 6' The findings for females were substantially lower; twenty-eight percent had responded erotically to their own
sex, while thirteen percent had achieved orgasm with another woman.2 62
Apparently, Kinsey's findings prompted contradictory attitudes toward homosexuality.2 63 Kinsey's own interpretations suggested that such common
more than 10,000 white men and women through face-to-face interviews that Kinsey and his staff conducted.
254 See D'EMILIO, supranote 62, at 33-34 (noting that Kinsey's "two books permanently altered the
nature of public discussion of sexuality as well as society's perception of its own behavior"); JONES, supra note 107, at xi ("Kinsey was among the most influential Americans of the twentieth century....
More than any other American of the twentieth century, he was the architect of a new sensibility about a
part of life that everyone experiences."); ROBINSON, supra note 12, at 115, 118 (contending that "Kinsey
has had probably a greater influence on modem sexual consciousness than any other thinker since Freud.
.[He] is this century's foremost sexual demystifier."); Moranz, supra note 107, at 564 ("Most of his
contemporaries understood Kinsey's research to be a monumental achievement of twentieth-century science. He managed where others had failed to discuss sexual matters before a public still ignorant and
uncomfortable with the subject.").
255 D'EMILIO, supranote 62, at 34.
256 JONES, supranote 107, at xi.
257 Kinsey's ideology, methodology, and conclusions received substantial critique as well as acceptance. See D'EMILIO, supra note 62, at 36-37; HALE, RISE AND CRISIS, supra note 36, at 296-97; JONES,
supra note 107, at 564-768 (detailing the reactions to Kinsey's books); see also Gagnon, supra note 107,
at 111, 132 ("What Kinsey did was to provide numbers, words, and a series of conceptions which slowly
penetrated the daily speech of people in the United States.").
258 See KINSEY, HUMAN MALE, supranote 253, at 301, 392, 499, 585.
259 See KINSEY, HUMAN FEMALE, supra note 253, at 164, 233, 286, 416,468, 584.
260 See ROBINSON, supra note 12, at 66.
261 See KINSEY, HUMAN MALE, supra note 253, at 610-66.
262 See KINSEY, HUMAN FEMALE, supra note 253, at 446-501.
263 See Gagnon, supra note 107, at 11, 111-34 (explaining that "[t]he effects of the Kinsey researches and of later work were indirect and complex in their influence on a changed status for homosexuality").
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sexual behavior should go unpunished. 264 However, his findings served to
enhance the public's perceptions of the danger that homosexuals allegedly
posed.2 65 Media and government propaganda continued to present homosexuals and other "sexual deviants" as harmful nonconformists "who
threatened the security and safety of children, women, the family, and the
nation. 2 6 Such attitudes eventually extended even to Kinsey. Soon after
Kinsey's 1953 appearance on the cover of Time Magazine, a congressional
committee investigating Kinseys research,
267 which later lost its funding, "all
but accused him of being a Communist.,
C. The PostwarSexual PsychopathStatutes
Within this context of societal insecurity, twenty-four states and the
District of Columbia established new sexual psychopath laws between 1947
and 1955.268 In ten states, elected officials also appointed special commissions69 to examine more thoroughly the sex crime problem and sex offend2

ers.

Regardless of these developments, several circumstances apparently
tempered the force and implementation of these laws: a recognition that
there were many different types of sex offenders incorporated under the
legislation,2 7 ° general public and political ambivalence toward the purpose

264 See KINSEY, HUMAN MALE, supranote 253, at 663-66.
265 See BERUBE, supra note 163, at 264 (noting that "Kinsey's findings on the high incidence of homosexual behavior among American males were used to indicate the magnitude of the homosexual
threat"); D'Emilio, supranote 62, at 37 (explaining that Kinsey's data on homosexuality "served not to
ameliorate hostility toward gay men and women, but to magnify suddenly the proportions of the danger
they allegedly posed").
266 BERUBE, supranote 163, at 258.
267 JONES, supra note 107, at 3.
268 See app. this. 1-2. See also MENTALLY DISABLED AND THE LAW, supra note 174, at 341-75
(providing a summary and analysis of the sexual psychopath laws and cases).
269 See Freedman, supra note 6, at 98. The ten states were California, Illinois, Massachusetts, New
Hampshire, New Jersey, Oregon, Minnesota, New York, Pennsylvania, and Virginia. See id. In order of
year of publication, the following constitute the key committee reports for these states: NEW YORK
MAYORS REPORT, supra note 133; Commonwealth of Massachusetts, House Doc. 2169, FINAL REPORT
OF THE SPECIAL COMMISSION INVESTIGATING THE PREVALENCE OF SEX CRIMES (1948) [hereinafter
MASSACHUSETTS FINAL REPORT]; New Hampshire, REPORT OF THE INTERIM COMMISSION TO STUDY
THE CAUSE AND PREVENTION OF SERIOUS SEX CRIMES (1949); TAPPAN REPORT, supra note 133;
CALIFORNIA PRELIMINARY REPORT, supranote 133; GENERAL ASSEMBLY OF THE COMMONWEALTH OF
PENNSYLVANIA, SEX OFFENDERS: A REPORT OF THE JOINT STATE GOVERNMENT COMMISSION (1951);
VIRGINIA COMMISSION TO STUDY SEX OFFENSES, THE SEX OFFENDER AND THE CRIMINAL LAW:
REPORT TO THE GOVERNOR AND THE GENERAL ASSEMBLY (1951); ILLINOIS COMMISSION ON SEX
OFFENDERS,'REPORT TO THE 68TH GENERAL ASSEMBLY OF THE STATE OF ILLINOIS (1953); THE FORTYNINTH OREGON LEGISLATIVE ASSEMBLY, REPORT OF THE LEGISLATIVE INTERIM COMMITTEE TO STUDY
SEX CRIME PREVENTION (1956); Legislature of the State of Minnesota, REPORT OF THE MINNESOTA
LEGISLATIVE INTERIM COMMISSION ON PUBLIC WELFARE LAWS, SEX PSYCHOPATH LAWS (1959).
270 See supranotes 181-85 and accompanying text; see infra notes 276, 282 and accompanying text.
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and effectiveness of the laws, 271 as well as the racist, sexist, and homophobic biases of the era.272 For example, irrespective of the passage of the sexual psychopath laws, most sex offenders continued to be processed under
the older, traditional penal codes that punished crimes such as rape and
murder with imprisonment or execution.273 However, race and perceived
aggressivity appeared to be partial factors determining which individuals
were to be "treated" as sexual psychopaths. In general, black men convicted of rape were disproportionately more likely to be imprisoned or executed. 274 On the other hand, white professional or skilled-worker men
convicted of minor sexual offenses, homosexuality, or sexual relations with
275
children, were more likely to be "treated" under the sex offender laws.
Both types of offenders represented the extreme ends of the masculinity
continuum; moreover, both types were considered dangerous because they
women, children, and the social cohesion symbolized by family
threatened
6
life.

27

271 This ambivalence is reflected in the ten commission reports that discussed, in varying degrees,
the following issues: the negligible evidence of inclines in local sex crime rates; the vague definitions of
the "sexual psychopath" category; the need for further research on sexual psychopaths; the recommendation of new or amended sexual psychopath laws that would mandate a criminal conviction prior to
psychiatric institutionalization; as well as preventive measures such as specialized institutions for sex
offenders and psychiatric screening of possible psychopaths in schools or clinics. See Freedman, supra
note 6, at 98; see also MASSACHUSETTS FINAL REPORT, supra note 269, at 7 ("The divisions between
acceptable, tolerable, and intolerable sexual behavior are not sharp lines; they are rather vague, overlapping areas.").
272 See infra notes 274-87 and accompanying text.
273 See Freedman, supra note 6, at 97; see also MENTALLY DISABLED AND THE LAW, supra note
174, at 348 (explaining that "[w]ith a few notable exceptions, such as California and Wisconsin," most
courts "'seem uneasy' about applying the sexual psychopath provisions so that "numerically," the
problems created by the statutes "might not be of the greatest significance").
274 See Freedman, supra note 6, at 97; Leonard D. Savitz & Harold I. Lief, Negro and White Sex
Crime Rates, in SEXUAL BEHAVIOR AND THE LAW 210, 210-30 (Ralph Slovenko ed., 1965). For an
overview of research documenting the disproportionate number of black men executed for the crime of
rape, particularly the rape of white women, see Deborah W. Denno, Why Rape is Different, 63
FORDHAM L. REV. 125, 129-30 (1994). As Helen Benedict has demonstrated, historically, the press focused with disproportionate frequency on the alleged rapes of white women by black men, regardless of
the rarity of such instances. See HELEN BENEDICT, VIRGIN OR VAMP: HOW THE PRESS COVERS SEX
CRIMES 25-42 (1992).
275 See PAUL H. GEBHARD ET AL., SEX OFFENDERS: AN ANALYSIS OF TYPES 865-67 (1965); Bowman, supra note 174, at 22-23, 33-39; Freedman, supra note 6, at 97; CALIFORNIA PRELIMINARY
REPORT, supra note 133, at 30-35. This race differential appears to continue to the present day. See
ELLEN GRAY, UNEQUAL JUSTICE: THE PROSECUTION OF CHILD SEXUAL ABUSE 3 (1993) (noting that

black individuals are (1) more likely to be accused of child abuse irrespective of studies showing that
they do not actually commit more child abuse; (2) more likely to be processed into the criminal justice
system; (3) more likely to be charged with serious offenses; and, while in the system, (4) less likely to
be diverted to treatment programs and removed from prosecution).
276 Freedman cites a number of commentators and statistics supporting her contention that those offenders who harmed but did not mutilate or murder their victims could be viewed as closer to "normal"
than offenders who engaged in less violent, and at times consensual, sexual acts. See Freedman, supra
note 6, at 102. As one scholar explained, "[i]n a society stressing active mastery of the environment
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According to Freedman, the sexual psychopath laws reflected such a
strong homophobic bias that it could be questioned whether "psychopath
served in part as a code for homosexual.",27 1 She claims that the fear of homosexuality was particularly evident in the literature on psychopathy,
which encouraged two beliefs: homosexuals recruited youths, and the homosexual seduction of youths was the predominant cause of homosexuality.278 Therefore, the literature suggested that sexual psychopathy laws
deterred the spread of homosexuality. In the literature of the era and the
over passive acquiescence, perhaps it is not surprising that the aggressive sex offender who overresponds is judged less disturbed than the passive exhibitionist." Stanton Wheeler, Sex Offenses: A Sociological Critique,25 LAW & CONTEMP. PROBS. 258, 277 (1960). These comments were made in light
of data indicating that psychopaths primarily consisted of men accused of pedophilia and homosexuality
rather than rape or murder. See CALIFORNIA PRELIMINARY REPORT, supranote 133, at 26-29; see also
LOUISE V. FRISBIE & ERNEST H. DONDIS, RECIDIVISM AMONG TREATED SEX OFFENDERS 19-23 (Research Monograph No. 5, Calif. Dept. Mental Hygiene) (1965) (analyzing the post-hospital behaviors of
nearly 2,000 sexual psychopath patients discharged from California's Atascadero State Hospital in the
1950s). For example, between 1932 and 1938, the majority of New York City's convicted sex crimes
felons diagnosed as sexual psychopaths had been accused ofpedophilia or homosexuality. See Frosch &
Bromberg, supranote 133, at 762-63, 770-7 1. Among the men committed to the Nebraska state hospital
between 1949-1956 under the sexual psychopath laws, one half represented what Freedman called passive offenders: those charged with homosexuality (7.3 %), exhibitionism (19.5 %), or statutory rape (22
%); the other half were charged with sexual relations with children under age 13 or sex with force. See
Caporale & Hamann, supra note 136, at 324-25; see also MORRIS PLOSCOWE, SEX AND THE LAW 21641 (1951); NEV YORK MAYORS REPORT, supra note 133, at 39, 54-55; TAPPAN REPORT, supra note
133, at 20, 29.
On the one hand, Freedman's arguments have a great deal of merit. Minor offenders, such as exhibitionists, as well as homosexuals, who are not viewed as "offenders" at all in most states today, were
exposed to indeterminate sentences under the sexual psychopath laws; most likely, these individuals
would have received minor penalties if they had been processed under the traditional penal laws. On the
other hand, Freedman's labeling of pedophiles as "passive offenders" to be placed in the same aggregate
category as homosexuals or even exhibitionists is quite troubling. Freedman's "passive offender" label
for pedophiles and the aggregation of them with "real" minor offenders skirts the fact that pedophiles, if
not life threatening, are certainly dangerous to children and therefore serious offenders, even if one believes pedophiles should not be sentenced indeterminately. Freedman's comparative analysis would be
substantially stronger, and more accurate, if she placed pedophiles in a category of their own or in the
same category as aggressive offenders, even if this result would be to decrease considerably the total
percentage of her passive offender category.
277 Freedman, supranote 6, at 103.
278 See Karl M. Bowman & Bernice Engle, A Review of Recent Medicolegal Opinion RegardingSex
Laws, in CALIFORNIA SEXUAL DEVIATION RESEARCH 105, 117-19 (Calif. Dept. Mental Hygiene 1953)
(emphasizing the belief that "in most cases ... homosexuality develops out of adolescent associations");
Norwood W. East, Sexual Offenders, 103 J. NERV. MENTAL DISEASES 626, 648-49 (1946) (agreeing
with research concluding that "seduction in early youth or childhood was the commonest single environmental factor" discovered to explain homosexuality); Haines et al., supra note 169, at 425 (explaining that "one reason" why sexual psychopaths are committed is to prevent "similar sexual acts in the
community," emphasizing that the spread of homosexuality could not only contaminate the entire community, but could also result in violent death, as in the case of a 7-year-old boy killed by a 13-year-old
boy because the younger boy would not perform fellatio); see also J. PAUL DE RIVER, THE SEXUAL
CRIMINAL: A PSYCHOANALYTIC STUDY xii (1949) ("All too often we lose sight of the fact that the homosexual is an inveterate seducer of the young of both sexes, and that he presents a social problem because ...he must have degenerate companions and is ever seeking for younger victims.").
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public mind, homosexuality became linked to the sexual corruption of

youth and the growth of sexual violence.
Freedman's analysis, while insightful, is too narrow. Undoubtedly,
homophobia was a factor in perpetuating, and perhaps initiating, the sexual
psychopath laws. But Freedman's conclusions are based solely on a handful
of anecdotes and opinions. Moreover, consenting homosexuals constituted
only a small portion of the individuals caught under the sexual psychopath
net. 279 Most likely, psychopath served in part as a code for sexual deviant,280 which incorporated a wide array of heterogeneous individuals. Although Kinsey's research highlighted the range of sexual behaviors that
occurred among heterosexual couples, 21 commentators gradually began to
distinguish
between heterosexual nonprocreative sex and sexual psychopa282

thy.

279 See supranote 276 and accompanying text.
280 See Personal Communication with Eric S. Janus, Professor, William Mitchell College of Law
(Apr. 4, 1998).
281 Indeed, Freedman acknowledges one commentator's conclusions that Kinsey's revelation of the
striking difference between people's actual and professed sexual behavior may have resulted in individuals experiencing a "reaction-formation against the anxiety and guilf' that they felt about their own behavior. See Comment, The Spectral Epidemic of Sex Offenses, 108 AM. J. PSYCHIATRY 629, 629-30
(1952). This, in turn, prompted the public's "entirely disproportionate" punitive response to sex offenders, evidenced by the "frantic 'witch hunt,"' "scapegoating," and "impulsive" legislation. Id. at 630; see
also Paul W. Tappan, Sentencesfor Sex Criminals, 42 J. CRIM. L. & CRIMINOLOGY 332, 335-36 (1951)
(pointing to the "other motives" that may have spurred sexual psychopath legislation, such as "the anxiety and guilt feelings that are associated with sex in the American mentality" that in turn fueled "our underlying need to punish the sex deviate more severely than other criminals").
282 According to some commentators, Kinsey's findings justified the exclusion of widely practiced
sexual behavior from the sexual psychopath laws. Their recommendations encouraged a legislative distinction between acts determined to be dangerous and those acts found to be common among the general
public, most particularly, "normal" heterosexuals. See ALBERT ELLIS & RALPH BRANCAL.E (with RUTH
R. DOORBAR), THE PSYCHOLOGY OF SEX OFFENDERS 93-94, 97, 127-32 (1956) (noting that "[t]he majority of convicted sex offenders were found to be rather harmless, 'minor' deviates, rather than dangerous 'sex fiends,"' the sexual psychopath label was applicable to only a small minority (3 %) of
convicted sex offenders, the "only logical reason for calling procreative sex behavior 'normal' and nonprocreative sex behavior 'abnormal' would.., be for ideological, philosophic, religious, or other social
purposes," and recommending that the only sex acts that should be illegal are those involving force, the
adult's sexual use of a minor, or extremely distasteful public sex acts); MANFRED S. GUTTMACHER &
HENRY WEIHOFEN, PSYCHIATRY AND THE LAW 136-37 (1952) (advocating sex education and teaching
children that "sex is normal and desirable and not monstrous" and that "masturbation is harmless");
PLOSCOWE, supra note 276, at 202 (emphasizing that although "[t]he law has considered sodomy,
crimes against nature, and homosexual behavior as serious perversions ... modem research has cast
doubt upon these premises," particularly given the fact that "[m]uch of the sexual activity of husbands
and wives also falls under the ban of sodomy and crime-against-nature statutes"); GAP, SEX
OFFENDERS, supra note 174, at 2 (citing a "personal communication" with Kinsey and contending that
"[t]here is great variance of the sex laws with actual human sex behavior," the sex laws allow judges to
make decisions based on "antecedents in archaic common law which are even further removed from the
realities of modem life and human behavior," "[a]bsolute law enforcement" of our sex laws would affect "about 95% of the total male population," and recommending that the sex laws be modified "to correspond to modem sex knowledge"); Bowman, supra note 174, at 27 ("Considering the Kinsey
estimates of homosexuality among men ... many authorities question the feasibility of legally banning
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The implementation of sexual psychopath laws also reflected sexist biases. For example, considerable research and commentary at the time suggested that both women28 3 and children2 84 were often willing participants in
sex crimes. Freedman correctly notes that such perspectives diffused sexual
blame because the very people the laws were allegedly designed to protect
homosexual relations between consensual adults in private."); Bowman & Engle, supra note 278, at
116-21 (stating that "[l]egislation should distinguish clearly between crimes dangerous to society and
those disgusting or offensive to public decency and morals," emphasizing the frequency of homosexuality and "unnatural acts" between married individuals); Bemice Engle, Sex Offenders and the Law,
NATION, Sept. 4, 1954, at 197, 198 (reviewing favorably two books by Benjamin Karpman and Albert
Ellis, respectively, and explaining that Karpman advocates the removal of discriminatory laws on homosexuality, the recognition that some sex offenses are not dangerous, notice of the injustice that occurs
-with sexual psychopathy laws when, for example, "a persistent exhibitionist draws an indefinite commitment, while a serious sex offender gets off with an ordinary criminal sentence;" while Ellis "allows
men and women .. . the greatest sexual freedom to indulge in masturbation, petting to orgasm, homosexual relations, other so-called perversions, and coitus"); Bernard C. Glueck, Jr., An Evaluation ofthe
Homosexual Offender, 41 MINN. L. REV. 187, 192 (1957) (noting that "most sodomy statutes and court
interpretations... may easily involve situations that do not concern homosexuals, and thus put many
heterosexuals in the position of criminals," emphasizing that prior to Kinsey's publications, "few people
realized either the extent of private deviate sexual acts between consulting adults, or the fact that these
were criminal acts"); Wortis, supra note 186, at 563 (recommending settlement of the "fundamental
question" of whether "the law is entitled to interfere with sex practices engaged in discreetly by otherwise normal and responsible adults," as well as the need "to distinguish between sex offenders who are
dangerous, those who are mere nuisances and those merely silly"). But see Louis B. Schwartz, Sexual
Behavior in the Human Male, 96 U. PA. L. REV. 914, 915-16 (1948) (stating that the standard for the
criminal law should not be its correspondence to actual behavior, as Kinsey proposes, "but its correspondence to behavior ideals and its efficiency in promoting those ideals"; Kinsey does not really criticize the criminal law, but rather prevailing sexual morality, which must change before the laws can);
Slough & Schwinn, supra note 183, at 152 (disagreeing with Kinsey's claim that the penal laws should
reflect actual behavior, and contending that many sex laws "appear useful and valid when viewed as
secondary sanctions necessary for the promotion of a greater social end").
283 See generally SUSAN BROWNMILLER, AGAINST OUR WILL: MEN, WOMEN AND RAPE 283-404
(1975); HUBERT S. FEILD & LEIGH B. BIENEN, JURORS AND RAPE: A STUDY IN PSYCHOLOGY AND
LAWv (1980); PLOSCOWE, supra note 276, at 170-94; Vivian Berger, Man's Trial, Woman's Tribulation:
Rape Cases in the Courtroom,77 COLUM. L. REV. 1 (1977); Bowman & Engle, supra note 278, at 11315.
284 See Leigh B. Bienen, A Question of Credibility: John Henry Wigmores Use of Scientific
Authority in Section 924a of the Treatise on Evidence, 19 CAL. W. L. REV. 235 (1983); Wini Breines &
Linda Gordon, The New Scholarshipon Family Violence, 8 SIGNS 490, 523-24 (1983); Joseph Weiss et
al., A Summary of the Study of Child Victims of Adult Sex Offenders, in FINAL REPORT ON CALIFORNIA
SEXUAL DEVIATION RESEARCH 59, 59 (Calif. Dept' Mental Hygiene 1954); see also Estelle Rogers &
Joseph Weiss, Study of Sex Crimes Against Children: Introduction and Conclusions, in CALIFORNIA
SEXUAL DEVIATION RESEARCH 47, 48-49 (Cal. Dep't Mental Hygiene 1953) (concluding from the resuits of a well known Langley Porter Clinic study of child sexual abuse and incest, that most child victims were seductive, "flirtatious," and sexually experienced and that repeat victims, who were
automatically labelled "participating victims," were the most suspect). As one well known psychiatrist
explained,
We have, in our American culture, the general attitude that the child is asexual, that any sex behavior on the part of the child is necessarily the fault of some one else, and that the child is always
an unwilling victim in any sex episode. This is not true. In some cases, the child is the aggressor.
Bowman, supra note 135, at 13.
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were themselves perceived as sexual perpetrators. 28" At the same time,
however, such sexist dynamics were apparently far more complex and entrenched than Freedman suggests; ultimately, they detract from Freedman's
conclusion that the sexual psychopath laws were designed predominantly
for men's purposes. 86
Historically, the influx of Freudianism revealed two forms of societal
misogyny,-the tendency to view women as naturally pure but also as more
sensual.2 Implementation of the sexual psychopath laws did not create the
second form of misogyny. Rather, it made it more visible and perhaps, in
the eyes of the law, more credible. Recognition of both forms of misogyny
becomes important in determining the multiplicity of motives underlying
the sexual psychopath laws. While the laws left room to suggest that some
"so-called" victims were actually willing seducers, this perspective did not
diminish the public need to punish offenders for abusing "real" victims.
Sexual psychopaths who violated "pure" women, children, or even other
men, distorted the link between sex and procreation. The public considered
this distortion the most dangerous form of male sexual deviance.
VI. "MODERN" VIEWS OF SEXUAL DEVIANCE

A. 1950-1970: Treatment Techniques
Despite the ambivalence voiced by psychiatrists and state commissions
toward sexual psychopath laws, the postwar attitude catapulted the importance of psychiatric authority and diagnosis of sex crimes in two ways:
285 See Freedman, supranote 6, at 102. This perspective is not merely an artifact of past biases; as
Mertz and Lonsway show, it is still widely held. Elizabeth Mertz & Kimberly A. Lonsway, The Power
of Denial: Individual and Cultural Constructions of Child Sexual Abuse, 92 Nw. U. L. REV. 1415
(1998).
286 In an intriguing commentary, Freedman suggests that in light of the research on victim participation, the legal response to the sexual psychopath was aimed less at protecting the sexual safety of
adult women-who were deemed appropriate objects for some male aggression-than at restricting
"real" male deviance-sex with children or sex with other men. Indeed, she claims the press and the
sexual psychopath literature focused on the terrors of child molestation, while psychopaths were disproportionately identified as males charged with homosexual conduct involving either children or adults.
See id. at 103. But again, Freedman's conclusions reach too far. First, the research on victim participation included both female adults as well as children. Yet, the sexual psychopath literature strongly suggests that the sexual psychopath laws were intended to protect the sexual safety of both female and male
children. Second, until 1977, a substantial number of rapists were executed for their crimes, suggesting
that the law felt strongly about protecting the sexual safety of some types of women against some types
of sexual psychopaths. See Coker v. Georgia, 433 U.S. 584 (1977) (holding that the death penalty for
rape of a woman is unconstitutional). Third, the laws and the press were predominantly responding to
males charged with homosexual conduct involving children, and far less to homosexual acts involving
other men, even though that conduct also was considered criminal. By aggregating these two categories
of offenders (homosexuals and pedophiles) as though they are one, Freedman fails to acknowledge the
kinds of distinctions that both the press and the public made when they focused on pedophiles.
287 See supranotes 283-86 and accompanying text.
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through increased funding for psychiatric studies of sex offenders,28 8 and
289 Rethrough the creation of specialized facilities to treat sex offenders.
gardless of these developments, debate concerning the treatment of sexual
deviance continued in full force during the 1950s, 1960s, and 1970s. Some
commentators reiterated the need to recognize that sex offenders were a
heterogeneous group with only five-to-ten percent suffering from a psychiatric disorder, and a great majority not socially dangerous. 290 Others expressed striking confidence in their ability to identify "deviance" and to
288 See Freedman, supranote 6, at 99. For example, as Freedman notes, between 1951 and 1954 the

California state legislature provided nearly $200,000 to Karl Bowman's Sexual Deviation Study at the
University of California's Langley Porter Psychiatric Clinic. Bowman's study conducted biochemical
research on state institutionalized sexual psychopaths, examined police data on sex crimes, and analyzed
the child victims of sexual assault See CALIFORNIA LEGISLATIVE ASSEMBLY, FINAL REPORT ON
CALIFORNIA SEXUAL DEVIATION RESEARCH 9 (Cal. Dep't Mental Hygiene 1954); MARIANA ROBINSON,
THE COMING OF AGE OF THE LANGLEY PORTER CLINIC: THE REORGANIZATION OF A MENTAL HEALTH
INSTITUTE 7 (Inter-Univ. Case Program Case Series No. 74, 1962); see also ELLIS & BRANCALE, supra
note 282, at 3-10 (describing the results of psychiatric examinations conducted on the first 300 male
adult sex offenders seen at the New Jersey Diagnostic Center under the provisions of the New Jersey
Sex Offender Act of 1949); David Abrahamsen, Study of 102 Sex Offenders at Sing Sing, 14 FED.
PROBATION 26, 26-27 (1950) (explaining that in response to the 1948 New York state legislature's request, the author directed and described the results of a two-year study of 102 sex offenders selected
from Sing Sing Prison who were examined intensively by several psychiatrists, psychologists, and psychiatric social workers); This Issue in Brief, 14 FED. PROBATION 1, 1 (1950) (responding to the "widespread concern about the sex offender and sex crimes" by devoting an entire issue to the topic by
covering medical, judicial, legal, sociological, and law- enforcement viewpoints).
289 See Freedman, supra note 6, at 99. See, eg., CALIFORNIA PRELIMINARY REPORT, supra note
133, at 53-54 (providing an overview of treatment programs around the country). For an account of the
legal, philosophical, and scientific strands fueling these facilities and their methods of "treatment," see
KITTRIE, supranote 26.
290 See supra notes 181-85, 276, 282 and accompanying text, and infra note 312 and accompanying
text; see also Lawrence T. Burik, An Analysis of the Illinois Sexually Dangerous PersonsAct, 59 J.
CRiM. L., CRIMINOLOGY & POLICE SCI. 254, 255 (1968) (explaining that even though Illinois' sex offender statute "was presumably enacted in response to violent sex offenders who pose a serious menace
to society, the Illinois data indicate that over 50% of those hospitalized are non-violent persons-for example, Peeping Toms or exhibitionists-whose acts are passive and merely morally offensive"); Kenneth G. Gray & Johann W. Mohr, Follow-up of Male Sex Offenders, in SEXUAL BEHAVIOR AND THE
LAW 742, 754 (Ralph Slovenko ed., 1965) ("It is to be emphasized that generalizations cannot be made
about sex offenders as a group: the group must be broken down into categories based on the sexual
act."); Harry L. Kozol et al., The Diagnosisand Treatment of Dangerousness,18 CRIME & DELINQ. 371,
380 (1972) (noting that a psychopath "is a member of a large class of unique individuals" and that a substantial portion of psychopaths act out their hostility to social conventions through passive withdrawal
from the community and the avoidance of criminality in contrast to the small minority who are overtly
criminally aggressive). This viewpoint has continued to the present time. See A.M. McFarthing, A Survey of the Social,Legal, Historicaland 'Psycho-Babble'FactorsLeadingto Sex Offenders Legislation in
the Areas of British Common Law Heritage,9 MED. & LAW 1278, 1278 (1995) (concluding that, in light
of recent research, "theories about the homogeneity and distinctiveness of different types of sexual offenders-which resulted in the evolution of legislation to its present form-might well now be considered obsolete."). But see Anthony & Susan Jamart Granucci, Indiana's Sexual Psychopath Act in
Action, 44 IND. L.J. 555, 594 (1968-69) (stating that Indiana's sexual psychopath statute was "functioning quite well" in part because "the statute is being used to detain violent offenders and offenders
against children, and is not being used as a vehicle to incarcerate less serious offenders").
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apply societal definitions of behavior, such as "deviant" or "nonconformist," to allegedly scientific categories, such as "psychopath., 291 Only later
would circumstances make clear that sufficient treatment resources were
not readily available.292
Regardless of the dearth of treatment facilities, over the decades, six

types of treatment methods were developed for sex offenders.293 These
treatments produced either negligible results or, in some cases, severe con-

291For reviews and discussion of this commentary, see generally KITTRIE, supra note 26; see also
Paul M.G. EmmelKamp, Behavior Therapy with Adults, in HANDBOOK OF PSYCHOTHERAPY AND
BEHAVIOR CHANGE 385, 425 (Sol L. Garfield & Allen E. Bergin eds., 1986) (commenting with reference to research on deviant sexual preferences in the 1960s and first half of the 1970s, "[i]t is now increasingly acknowledged that what once was called sexual perversion or abnormal sexual behavior had
been defined by the moral climate of the time"); Gene G. Abel et al., Current Treatments of Paraphiliacs, 3 ANN. REV. SEX RES. 255, 255 (1992) (describing the different methods used to treat sexual deviance over the past 30 years and noting that during the 1960s and 1970s, studies focused on how sexual
deviance was defined, the kind of behavior involved, its frequency, and the kinds ofvictims).
292 See Kozol et al., supra note 290, at 374; see also E. Barrett Prettyman, Jr., The Indeterminate
Sentence and the Right to Treatment, 11 AM. CRIM. L. REV. 7, 17 (1972) (stating that from 1950 to 1970
"there has been a growing disillusionment with the indeterminate sentence" for a broad range of reasons,
including arguments that "[t]reatment is a myth, and vocational training is a fraud," even "honestly attempted" psychotherapy with involuntarily committed patients is difficult and therefore the experience
might produce negative motivations, and because the treatment and rehabiliation are either poor or nonexistent, "the indeterminate sentence becomes a device to hide society's dehumanizing treatment of
criminals"); H. L. P. Resnik & Marvin E. Wolfgang, New Directions in the Treatment of Sex Deviance,
in SEXUAL BEHAVIORS: SOCIAL, CLINICAL, AND LEGAL ASPECTS 397, 402 (H.L.P. Resnik & Marvin E.

Wolfgang eds., 1972) (noting that for sex offenders, "the treatment possibilities currently available
within our prison system are shockingly inadequate" and because "treatment is almost never available,
all society has succeeded in doing is making these people wards of the state").
293 See McFarthing, supranote 290, at 1287. These six types of treatment methods were: (1) traditional psychotherapy, which typically incorporates an analytical foundation; (2) behavior modification,
which involves aversive and desensitizing approaches; (3) group socialization techniques; (4) token
economy and related procedures; (5) medication, which is frequently used with other procedures; and
(6) organic procedures, such as castration, psychosurgery, and related therapies. See id. Psychosurgery-brain surgery administered to control an individual's behavior or emotions-appears to have been
most frequently used for seemingly "non-sexual" behavioral problems, such as rage, explosive emotions, schizophrenia, and depression, particularly between 1945 and 1955 and in the late 1960s. See
ELLIOT S. VALENSTEIN, BRAIN CONTROL: A CRITICAL EXAMINATION OF BRAIN STIMULATION AND
PSYCHOSURGERY (1973); THE NATIONAL COMMISSION FOR THE PROTECTION OF HUMAN SUBJECTS OF
BIOMEDICAL AND BEHAVIORAL RESEARCH, REPORT AND RECOMMENDATIONS: PSYCHOSURGERY 1-3
(1977) [hereinafter PSYCHOSURGERY REPORT]; O.J. Andy, NeurosurgicalTreatment of Abnormal BeThe
havior, 132 AM. J.'MED. SCI. 232, 232 (1966); Harry I Bailey et al., Studies in Depression, XI."

Control of Affective Illnesses by Cingulotractotomy;A Review of 150 Cases. 2 MED. J. AUSTL. 366, 366
(1973); Murray Goldstein, Brain Research and Violent Behavior, 30 ARCH. NEUROLOGY 1, 1-2 (1974);

William H. Sweet, Treatment of Medically IntractableMental Disease by Limited FrontalLeucotomyJustifiable?289 NEW ENG. J. MED. 1117, 1119 (1973). But see Kaimowitz v. Michigan Dep't of Mental
Health, Civil No. 73-19434 (Mich. Cir. Ct., July 10, 1973), reprinted in STAFF OF SUBCOMM. ON
CONSTITUTIONAL RIGHTS OF THE COMM. ON THE JUDICIARY, 93RD CONG., INDIVDUAL RIGHTS AND
THE FEDERAL ROLE IN BEHAVIORAL MODIFICATION 510 (COMM. PRINT 1974) (concerning brain surgery on a sexual psychopath).
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sequences. 9 This section examines briefly only selected illustrations of
some of these methods to demonstrate the more controversial treatment approaches and goals-most notably, the reversal or elimination of homosexuality even in those populations evidencing nonviolent and
nonaggressive behaviors.295
Aversion therapy, for example, one of the most common and varied
techniques, 9 6 is a form of behavior modification that purports to "associate
noxious stimuli with some aspect of the deviant behavior., 297 The therapy
has been most often applied to homosexuals in part to promote their interest
in "normal heterosexual relationships, ' '298 to teach "correct" behavior in
heterosocial interactions, 9 and to eliminate "swishy," effeminate gestures
and voices .3 " There have been a variety of ways for approaching such
goals: administering electric shocks to subjects while they were viewing
294 See infra notes 295-311 and accompanying text; see generallyKITTRIE, supra note 26; JESSICA
MITFORD, KIND AND USUAL PUNISHMENT: THE PRISON BUSINESS (1971); PSYCHOSURGERY REPORT,
supranote 293. For an in-depth discussion, description, and critique of these techniques, see GAP, SEX
PSYCHOPATH, supra note 9, at 869-917; see also AMERICAN PSYCHIATRIC ASSOCIATION, TASK FORCE
REPORT: BEHAVIOR THERAPY IN PSYCHIATRY, at v (June, 1973) (providing a "study of the historical
development of behavior therapy, its efficacy for the treatment of psychiatric problems, its current forms
and uses as well as potential abuses, and its relationship to dynamic psychiatry"); FederalBureau of
Prisons,Behavior Modification Programs,Hearingbefore the Subcommittee on Courts, Civil Liberties,
and the Administration of Justice of the Committee on the JudiciaryHouse of Representatives (Feb. 27,
1974) (detailing the types of prison behavior modification programs as well as their problems and benefits); John Monahan & Sharon Kantorowski Davis, Mentally Disordered Sex Offenders, in MENTALLY
DISORDERED OFFENDERS: PERSPECTIVES FROM LAW AND SOCIAL SCIENCE 191, 192 (John Monahan &
Henry J. Stedman eds., 1983) (reviewing the "known 'facts' about the operation and effects of programs
for mentally disordered sex offenders").
295 See, e-g., GAP, SEX PSYCHOPATH, supranote 9, at 893.
296 See S. RACHMAN & J. TEASDALE, AVERSION THERAPY AND BEHAVIOUR DISORDERS (1969);
AUBREY J. YATES, BEHAVIOR THERAPY 224-45 (1970); John Bancroft et al., The Control of Deviant
Sexual Behavior by Drugs, 125 BRITISH J. PSYCHIATRY 310 (1974); David H. Barlow, IncreasingHeterosexual Responsiveness in the Treatment of Sexual Deviation: A Review of the Clinical and Experimental Evidence, 4 BEHAV. THERAPY 655 (1973); Lee Birk et al., Avoidance Conditioning for
Homosexuality, 25 ARCHIVES GEN. PSYCHIATRY 314 (1971); Michael Serber & Joseph Wolpe, Behavior Therapy Techniques, in SEXUAL BEHAVIORS: SOCIAL, CLINICAL, AND LEGAL ASPECTS 239 (H.L.P.
Resnik & Marvin E. Wolfgang eds., 1972); Barry A. Tanner, Aversive Shock Issues: PhysicalDanger,
Emotional Harm, Effectiveness and "Dehumanization," 4 J. BEHAV. THERAPY & EXPERIMENTAL
PSYCHIATRY 113 (1973).
297 John Bancroft & Issac Marks, ElectricAversion Therapy of Sexual Deviations,71 PROCEEDINGS
ROYAL SOC'Y MED. 796, 796 (1968). Presumably, the "treated" individual's thoughts and behaviors
cease to be sexually arousing if that individual associates deviant thoughts or behavior with the negative
experiences of therapy. See RACHMAN & TEASDALE, supranote 296, at 39-40; Barlow, supranote 296,
at 657; Behaviour Therapyfor Sex Problems, I LANCET 1295, 1296 (1973). But see R. Hallam & S.
Rachman, Theoretical Problems of Aversion Therapy, 10 BEHAV. RES. & THERAPY 341, 341 (1972)
(noting that "the few attempts to provide a physiological basis for the conditioning theory have been almost entirely unsuccessful").
298 Bancroft & Marks, supranote 297, at 796.
299 Barlow, supra note 296, at 661-62.
300 Serber & Wolpe, supranote 296, at 244-45.
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deviant images or words; 30 ' applying shocks to transvestitites while they
were cross-dressing; 3° 2 withholding liquids from thirsty subjects until they
produced heterosexual fantasies; 30 3 and administering drugs with unpleasant
side effects in conjunction with homosexual images.3° 4 A few approaches
attempted to positively reinforce "appropriate" behavior, such as playing

"relaxing" music while homosexuals were viewing pictures of women in an
effort to reduce their aversion to heterosexuality.
The medication used for treating sexual deviance was also commonly
administered to reduce the sexual thoughts and urges of individuals deemed
prone to criminality, 0 6 particularly during the 1950s. 30 7 As one article illustrates, the recipients of the medication were predominantly minor sex offenders-a "teenaged homosexual drag queen, too flagrant in public;" an
"estrogenized and depilated transsexual physician with bisexual history;" a
"heterosexual transvestite and transsexual army sergeant, twice divorced;"
an "alcoholic transvestite and dropout physician, twice married;" a "young
adult homosexual masochist, stage-managing his own murder., 30 8 Other
methods, such as castration, which originally involved removal
310 of the tesresults.
3 9
mixed
yielded
and
controversy
with
viewed
was
tes, 0

301 See YATES, supra note 296, at 229-30; Barlow, supra note 296, at 658; Birk et al., supra note

296, at 315.
302 See RACHMAN & TEASDALE, supra note 296, at 40-41; Bancroft & Marks, supra note 297, at
796.
303 See Barlow, supra note 296, at 655.
304 See YATES, supra note 296, at 228-29.
305 Barlow, supra note 296, at 660. Other forms of behavior modification and group socialization
techniques for sex offenders were difficult to evaluate because they primarily consisted of single case
studies measuring the effectiveness of programs such as behaviorally-oriented assertiveness training or
guidance services. See EmmelKamp, supra note 291, at 425. Notably, however, "[m]ost of the work in
this area is still primarily directed to change the sexual orientation of the individuals rather than providing them help with adjustment to their sexual preferences in a way that is not damaging to society's
members." Id.at 427.
306 See Bancroft et al., supra note 296, at 314; John Money, Use of Androgen-Depleting Hormone
in the Treatment of Male Sex Offenders, 6 J. SEX RES. 165, 168 (1970).
307 See Sweet, supra note 293, at 289.
308 Money, supranote 306, at 166.
309 See GAP, SEX PSYCHOPATH, supra note 9, at 903; Georg K. Stump, Treatment of Sexual Offenders in Herstedvester Denmark, 44 ACTA PSYCHIATRICA SCANDINAVIA 1, 12 (1968). Apart from
some isolated cases, only later did castration involve the use of chemicals to reduce sex drive. For an
example of an isolated case, see Charles William Dunn, Stilbestrol-inducedGynecomastia in the Male,
115 J.A.M.A. 2263 (1940). Castration, once discredited as a means of controlling the sexual behavior of
child molesters, is experiencing a resugence. See Bailey & Greenberg, supranote 167.
310 See Gerald Klerman, Can Convicts Consent to Castration?5 HASTINGS CENTER REP. 17 (1975);
John M. MacDonald & John Money, Castrationfor Rapists?, 732 MED. ASPECTS HUM. SEXUALITY 12
(1973). For example, although some researchers claimed that castration had succeeded in reducing the
sex drives of offenders and their rates of recidivism, see Stump, supra note 309, at 1, most reports
claimed castration was ineffective, see GAP, SEX PSYCHOPATH, supranote 9, at 903-07.
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Later evaluations showed that none of these treatments was adequate in
reducing troublesome behavior.3 11 Such failure revitalized criticism of the
sexual psychopath laws31 2 and spurred a series of constitutional challenges.3 In 1968, when Michigan repealed the state's first original sexual
psychopath law and eliminated the legal category, "criminal sexual psychopath," 3f4 the ongoing efforts to dismantle the laws had finally been realized.
B. 1970-1990s: The Full Circle of Sex Offender Statutes
Starting in the mid-1970s, many states began a campaign to repeal
their sexual psychopath laws.315 This trend pleased critics, such as the
Group for the Advancement of Psychiatry ("GAP"), which had questioned

311See GAP, SEX PSYCHOPATH, supra note 9, at 869-917 (criticizing the wide range of treatment
methods applied to sexual psychopaths); CALIFORNIA PRELIMINARY REPORT, supra note 133, at 49-55
(providing an overview of treatment methods for sexual psychopaths, their drawbacks, and their few-if
existent-benefits); see also George N. Thompson, Electroshock and Other Therapeutic Considerations
in Sexual Psychopathy, J. NERVOUS & MENTAL DISEASES 531, 531 (1949) ("Of all the psychiatric syndromes ... the psychiatrist has less to offer in therapy for the psychopathic personality than for any
other psychiatric condition.... Many psychiatrists, in fact, develop an attitude of therapeutic nihilism
where the psychopathic state is concerned ...").
312 In 1949, for example, the Group for the Advancement of Psychiatry released a report contending
that the notion of psychopathy was too ill-defined and contentious to constitute law. See GAP, SEX
PSYCHOPATH, supra note 9, at I ("The preponderance of persons who carry out sex offenses for which
they are punishable by our current laws are not involved in behavior fundamentally different from the
commonplace in the population."); see also TAPPAN REPORT, supra note 133, at 14 (concluding that
"not more than 5 percent of our convicted sex offenders are of a dangerous variety, exercising force or
injury upon a victim"). Sociologist Paul Tappan, author of the New Jersey state report on sex offenders,
also challenged the myth that sex offenders escalated their activities from minor to violent sex crimes.
He emphasized that sex offenders had the lowest recidivism rates relative to all criminals. See id. at 14,
22-24; see also GUTTMACHER & WEIHOFEN, supra note 282, at 111-12, 117; KITTRIE, supra note 26, at
195-96; PLOSCOWVE, supra note 276, at 216-41; Bowman, supranote 174, at 22-23; Bowman & Engle,
supra note 278, at 115, 120; Bowman & Rose, supra note 174, at 178-81. See generally Caporale &
Hamann, supra note 136; Sutherland, supranote 70, at 547-48; Wheeler, supranote 276, at 258-78.
313For an overview of the due process and constitutional challenges to sex offender laws, see THE
MENTALLY DISABLED AND THE LAW, supranote 174, at 353-58.
314 See 1968 Mich. Pub. Acts 143 (entirely repealing Michigan's sexual psychopath statute-the
Goodrich Act-and abolishing the legal category of "criminal sexual psychopath"); see also app. 1 tbl. I
(documenting the repeal of the Goodrich Act).
315 See THE MENTALLY DISABLED AND THE LAW, supra note 174, at 739-40. A number of factors

accounted for why many states repealed their sexual psychopath statutes from the mid-1970s to the late
1980s. See John Q. LaFond, Washington's Sexually Violent PredatorLaw: DeliberateMisuse of the
Therapeutic State for Social Control, 15 U. PUGET SOUND L. REV. 655, 659-62 (1992). First, mental
health professionals began to realize that most sex offenders were not mentally ill and that involuntary
indeterminate treatment was not successfully altering their criminal behavior. See id. Second, the criminal justice system began moving from rehabilitation toward retribution, thereby perceiving criminals as
moral actors responsible for their actions. See id. at 662-65. This shift was spurred by the victims'
rights movement, which contended that the rehabilitative approach minimized the injuries of crime victims and inappropriately conveyed that offenders were blameless. See id. at 664-65.
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the laws' validity and underlying presumptions.

16

GAP also highlighted

the irony that one of the most common treatment techniques, behavior
modification, had been applied most frequently to nonviolent homosexuals
(to alter their sexual preference) and rarely to the more violent and dangerous offenders the sexual psychopath statutes were designed to treat. Pre-

sumably, minor offenders were more readily available and "presented less

troubling questions about dangerousness." 3 ' Yet, as GAP emphasized, this
approach involved reviewing treatment results for sex offenders who cre-

ated little social concern, while having few results for the most serious offenders.

i

In light of the dearth of treatment available for psychopaths

historically, 319 commentators also suggested that the laws were intended not
to treat the individual, but rather to be used as a therapeutic cloak to ensure

that certain sex offenders be indeterminately removed from the community.32 °
Regardless of these perspectives, and seemingly paradoxically, the
1990s have revived sexual psychopath legislation at both the state32 I and
316

The independent Group for the Advancement of Psychiatry ("GAP"), which comprises ap-

proximately 300 psychiatrists, was founded in 1946. See I ENCYCLOPEDIA OF ASSOCIATIONS,
NATIONAL ORGANIZATIONS OF THE U.S. 1545 (Sandra Jaszczak ed., 3rd ed. 1997); GAP, SEX
PSYCHOPATH, supra note 9, at 831. Most of the Group's members are organized according to a number
of working committees that study "various aspects of psychiatry and the application of this knowledge
to the fields of mental health and human relations." Id. Working in conjunction with specialists in other
disciplines, the GAP espoused three general goals: (1) to gather and evaluate data in the areas of psychiatry, mental health, and human relations; (2) to reexamine traditional concepts and to devise and examine new ones; and (3) to apply the knowledge acquired through goals (1) and (2) to foster mental
health and "good human relations." Id. In 1950 and 1977, respectively, GAP published two reports
concerning sex offenders and sex psychopaths. See GAP, SEX OFFENDERS, supra note 174; GAP, SEX
PSYCHOPATH, supra note 9. According to the GAP SEX PSYCHOPATH report (an update and reevaluation of the 1950 report), "sex psychopath statutes as social experiments" had not only "failed," but
at 839.
also "lack[ed] redeeming social value," id. at 840, and "should be repealed;' id.
317 See GAP, SEX PSYCHOPATH, supranote 9, at 893.
318 See id.
319 See id. at 867; THE MENTALLY DISABLED AND THE LAW, supra note 174, at 742-43; Kozol et

al., supranote 292.
320 GAP, SEX PSYCHOPATH, supra note 9, at 936; Hacker & Frym, supra note 179, at 777-78.
Moreover, some commentators have questioned whether effective treatment is even attainable in a
prison environment. The field of psychiatry has always maintained that it is difficult, if not impossible,
to treat an individual who does not want to be treated or who disingenuously participates in treatment.
See GAP, SEX PSYCHOPATH, supra note 9, at 889; Robert M. Wettstein, A PsychiatricPerspective on
Washington's Sexually Violent PredatorsStatute, 15 U. PUGET SOUND L. REv. 597, 618-21 (1992).
321 See generally Cheryl Hanna, Living With Risk: The American Experience With Sex Offender
Legislation, 46 U. NEW BRUNSWICK L.J. 153 (1997); Eric S. Janus, PreventingSexual Violence: Setting
PrincipledConstitutionalBoundarieson Sex Offender Commitments, 72 IND. L.J. 157 (1996); Kansas v.
Hendricks Package,46 U. KAN. L. REv. 1 (1997); LaFond, supra note 315; Stephen R. McAllister, Megan 'sLaws: Wise Public Policy or Ill-ConsideredPublic Folly?, 7 KAN. J.L. & PUB. POLY 1 (1998);
J. Christopher Rideout, So What's In A Name? A RhetoricalReading of Washington's Sexually Violent
PredatorsAct, 15 U. PUGET SOUND L. REv. 781 (1992); Rudin, supranote 223, at 3; Stuart Scheingold
et al., The Politics of Sexual Psychopathy: Washington State's Sexual PredatorLegislation, 15 U.
PUGET SOUND L. REV.809 (1992); Stephen J. Schulhofer, Two Systems of Social Protection:Comments
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federal3 22 levels even though critiques of the new laws resemble those
voiced historically: vagueness; 323 overinclusion 324 or underinclusion 325 of
certain types of offenders; difficulties with available treatment; 326 a presumption that sex offenders have relatively higher recidivism rates, despite
evidence to the contrary; 327 and problems with classification and prediction.328 Moreover, there is little evidence that sexually violent crime in the
early 1990s was increasing at a higher rate than other crime.329
What factors prompted revival of the sexual psychopath laws? Although this question exceeds this Article's bounds, it appears that a number
of the state laws were enacted in response to news coverage of particularly
brutal sex crimes, usually against children.3 Some commentators contend
that our increasingly retributive society believes sex offenders, and other
kinds of violent offenders, require harsher punishment. 331 Once again,
on the Civil-CriminalDistinction, with ParticularReference to Sexually Violent PredatorLaws, 7 J.
CONTEMP. LEGAL ISSUES 69 (1996). See also Raquel Blacher, Comment, HistoricalPerspective of the
Sex Psychopath Statute: From the Revolutionary Era to the PresentFederal Crime Bill, 46 MERCER L.
REV. 889 (1995); Lori N. Sabin, Note, Doe v. Poritz: A ConstitutionalYield to an Angry Society, 32
CAL. W. L. REV. 331 (1996); Symposium: The Treatment ofSex Offenders, 23 NEw ENG. J. ON CRIM. &
CIV. CONFINEMENT 267 (1997).
322 See Robin L. Deems, Note, California'sSex Offender Notification Statute: A Constitutional
Analysis, 33 SAN DIEGO L. REV. 1195, 1197 (1996); Catherine A. Trinkle, Note, FederalStandardsfor
Sex Offender Registration: PublicDisclosure Confronts the Right to Privacy, 37 WM & MARY L. REV.
209 (1995).
32 See Hanna, supra note 321, at 162; Trinkle, supra note 322, at 324-25; Wettstein, supra note
320, at 600-14.
324 See Purdum, supranote 1; David E. Rovella, Sex-Crime Laws Given FreeRein, NAT'L LJ., Oct
27, 1997, atAl.
325 See Hanna, supra note 321, at 162 (noting that state statutes fail to mention a parent or family
member who may be a sex offender and therefore neglect incidents of domestic sexual violence).
326 See Alexander D. Brooks, The Constitutionalityand Morality of Civilly Committing Violent Sexual Predators,15 U. PUGET SOUND L. REV. 709, 733-35 (1992); Jeffrey A. Klotz, Sex Offenders and the
Law: New Directions, in LAW IN A THERAPEUTIC KEY: DEVELOPMENTS IN THERAPEUTIC
JURISPRUDENCE 131, 134-37 (1996).
327 Although the sexual psychopath laws were fueled by the belief that recidivism rates among offenders are very high, there is substantial evidence that sex offenders are not more likely to recidivate
relative to other types of offenders. See Deems, supranote 322, at 1128; La Fond, supra note 315, at
667; Rudin, supranote 223, at 5-8; Scheingold et. al., supra note 321, at 812. Berliner argues that sex
offenders are heterogenous groups and that some have quite high recidivism rates, while others do not.
See Lucy Berliner, Sex Offenders: Policy and Practice,92 Nw. U. L. REv. 1203, nn.39-65 and accompanying text.
328 See generally Brooks, supranote 326, at 735-51; Eric S. Janus, The Use of Social Science and
Medicine in Sex Offender Commitment, 23 NEw ENG. J. ON CRIM. & CIV. CONFINEMENT 347 (1997);
Eric S. Janus & Paul H. Meehl, Assessing the Legal Standardfor Predictions ofDangerousness in Sex
Offender Commitment Proceedings,3 PSYCHOL. PUB. POL'y L. 33 (1997); Schulhofer, supra note 321,
at 69.
329 See Scheingold et al., supranote 321, at 812-20.
330 See Rideout, supranote 321, at 784-86.
331 See LaFond, supra note 315, at 696-97 (contending that terms such as mental abnormality and
treatment disguise the underlying retributive bent of the new sex offender laws).
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politicians have turned to sexual psychopath laws and the guise of the
medical model to accommodate a nervous public, while failing to confront
the real issue-how to reduce justly and legitimately all patterns of societal
violence.
CONCLUSION

This Article analyzes the social and legal trends that fueled this country's enactment of sexual psychopath statutes from 1937 to 1957. The Article focuses in particular on two developments: (1) the increasing
significance of children and the family and the kinds of social cohesion and
stability that the family ensured; and (2) the criminal justice system's medicalization of deviance. The Article examines a range of late-nineteenth- to
mid-twentieth-century efforts to promote the well-being of children, the
family, and marital procreation throughout different historical movements-Freudianism and the public's embrace of psychiatry; the grip and
decline of the Victorian age; the different periodic dangers to family and
children; and the threats to masculine identity throughout the Great Depression, the postwar years, and the Cold War. This Article suggests that two
types of "social deviants," those with too little or too much masculinity,
were considered the greatest dangers to children and social cohesion. These
two types of deviants were also the primary targets of the sexual psychopath legislation, even though such offenders were varied and mostly nonviolent. By reexamining certain presumptions, such as the purported sex
crime panic, and placing into broader context some scholars' perspectives,
this Article concludes that, historically, sexual psychopath legislation had
less to do with sex or crime than with how society goes about protecting the
objects and institutions it values. Regrettably, under both a therapeutic approach, which existed historically, and a retributive approach, which primarily exists today, sexual psychopath legislation has missed its mark. The
laws not only fail to protect what society values-children, family, and cohesion-they have discarded what we at one time esteemed-faimess and
due process. Little remains but moral error.
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APPENDIX

TABLE 1. JURISDICTIONS ENACTING SEXUAL PSYCHOPATH STATUTES,
1937-1957*
ALABAMA
(1951)

ALA. CODE §§ 15-434 - 15-442 (1951) (repealed by Acts 1977, No.
607, § 9902)

CALIFORNIA
(1939)

CAL. WELF. & INST. CODE §§ 5500 -5522 (West 1953) (repealed by
Stats. 1965, c.391, § 3, p. 1630 et. seq.)

COLORADO
(1953)

COLO. REV. STAT. ANN. §§ 39-19-1 - 39-19-10 (West 1953) (repealed
byL. 1972, p.268, § 8)

CONNECTICUT
(1957)

CONN. GEN. STAT.ANN. §§ 17-244-17-257, L 1957, P.A. 650, §§ 7-8,
13-18, 23, currently in effect, as amended, as renumbered, C.G.S.A. §§
17a-566 - 17a-576 and original §§ 17-246, 17-248, 17-249 repealed by
L. 1980, P.A. 80-470, § 10, eff. 6/3/80

DISTRICT OF
COLUMBIA
(1948)

D.C. CODE ANN. §§ 22-3501 - 22-3511 (1948) (currently in effect)

FLORIDA
(1957)

FLA. STAT. ANN. §§917.12 (WestSupp. 1958) (repealedby Laws 1974,
c. 74-379, § 4; Laws 1977, c. 77-312, § 31; Laws 1979, c. 79-341, § 1)

ILLINOIS
(1938)

38 ILL. CoMp. STAT. ANN. §§ 820- 825g (Smith-Hurd 1938) (currently
in effect; renumbered 725 ILCS 205/0.01 - 205/12 (1997)

INDIANA
(1949)

IND. CODE §§ 9-3401 - 9-3412 (1949) (repealed by Acts 1959, c. 356,
§ 3; Acts 1971, P.L. 452, § 3)

IOWA
(1955)

IOWA CODE §§225A.1 - 225A.15 (1955) (repealed by Acts 1969 (63
G.A.), c. 158, § 1; Acts 1976 (66 G.A.) c. 1245, c. (4), § 526)

KANSAS
(1953)

KAN. STAT. ANN. §§ 62.1534 - 62.1537 (1953) (currently in effect;
renumbered §§ 22-3429 - 22-3431 (1995))

MARYLAND
(1951)

MD. ANN. CODE art. 31B, §§ 5-11, L. 1951, c. 476, §§ 5-11,
repealed by L. 1977, c. 678, eff. 7/1/77
MASS. ANN. LAWS ch. 123A, §§ 1-11 (Law. Co-op. 1947) (repealed by
L. 1990, 150, § 304, eff. Sept. 1, 1990; L. 1993, 489, § 5, eff. Apr. 14,
1994)

MASCU
(1947)

T
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(1937)

lMICH. STAT. ANN. §§ 780.501 - .509 (Callaghan 1937) (repealed by
P.A. 1966, No. 267, § 2, Eff. Mar. 10, 1967; P.A. 1968, No. 143, § 2,
Eff. Aug. 1, 1968)

MINNESOTA
(1939)

MINN. STAT. §§ 526.09 -526.11 (Supp. 1939) (repealedby Laws 1994,
Ist Sp., c. 1, art. 1, § 6, eff. Sept 1, 1994)

MISSOUI
(1949)

Mo. ANN. STAT. §§ 202.700 - 202.770 (West 1949) (repealed by L.
1980, H.B. No. 1724, p. 503, § 1)

NEBRASKA
(1949)

NEB. REv. STAT. §§ 29.2901 - 29.2907 (1949) (repealedbyL. 1979, LB
378, § 13)

NEW HAMPSHIRE
(1949)

N.H. REv. STAT. ANN. §§ 173:1 - 173:16 (1949) (repealed by L. 1969,
443:2, eff. Sept. 1, 1969)

NEW JERSEY
(1949)

N.J. REv. STAT. §§ 2:192-1.13 - 2:192-1.23 (1949) (repealed by L.
1978, c. 95, § 2C:98-2, eff. Sept 1, 1979)

NEW YORK
(1950)

1950 N.Y. Laws ch. 525; Mental Hygiene Law § 11-a added (Omitted
in recodification of Mental Hygiene Law L. 1972, c.251); Correction
Law § 148 amended (still in effect as amended); § 149 amended (still in
effect as amended Incorporated into § 148); § 211 amended (repealed by
L.1977 c.904 § 2, eff. Jan. 1, 1978); § 212 amended (repealed by
L.1970 c.476, § 42, eff July 7, 1970); § 214 amended (repealed by
L. 1977 c.904 § 2 eff. 1/1/78); § 219 amended (repealed by L.1970 c.476
§44 eff. 7/7/70); § 220 amended (repealed by L.1970 c.476 §44 eff.
7/7/70); Penal Law § 243 amended (incorporated as amended into Penal
Law § 120.05 still in effect); § 483-a amended (incorporated as
amended into Penal Law § 130.55, 130.60 130.65); § 483-b amended
(incorporated as amended into Penal Law § 130.55, 130.60 130.65); §
590 amended (incorporated as amended into Penal Law § 130.20,
130.38, 130.40, 130.45, 130.50 in effect); New § 1940, added
(incorporated as amended into Penal Law § 70.06 in effect); New §
1944-a added (omitted in recodification of Penal Law L.1965 c.103); §
2010 amended (incorporated as amended, into Penal Law § 130.20,
130.25, 130.30, 130.35 in effect); § 2188 amended (incorporated as
amended, into Penal Law § 65.00,65.05,65.10 in effect); New § 2189-a
added (omitted in recodification of Penal Law L.1965, c.1030);
Criminal Code § 660 amended (incorporated as amended into CPL art.
730 in effect)

MICE1GAN
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(1939)

OHIO REV. CODE ANN. §§ 2947.24 - 297.29 (Banks-Baldwin 1939)
(repealed by L. 1978, 137 vH 565, § 2, eff. Nov. 1, 1978)

OREGON
(1953)

O. REv. STAT. §§137.111 - 137.117 (1953) (repealed by L. 1961, c.
424, § 9; L. 1971, c. 743, § 432; L. 1973, c. 836, § 358)

PENNSYLVANIA
(1951)

PA. STAT.ANN. tit. 19, §§ 1166-1174 (1951) (repealedbyL. 1978,No.
53, P.L. 202, § 2(a), eff. June 27, 1978)

SOUTH DAKOTA
(1950)

S.D. CODIFIEDLAWS §§13.1727 (Michie 1950) (repealedby S.L. 1976,
c. 158, § 22-8)

TENNESSEE
(1957)

TENN. CODE ANN. §§ 33-1301 - 33-1305 (1957) (currently in effect;
renumbered §§ 33-6-301 - 33-6-305 (1997))

UTAH
(1951)

UTAH CODEANN. §§ 77-49-1 - 77-49-8 (1953) (repealedbyL. 1980, c.
15, § 1,eff. July 1, 1980)

VERMONT
(1943)

VT. STAT. ANN. tit. 18, §§ 2811-2816 (1943) (repealed by L. 1967, No.
305 (Adj. Sess.) § 6, eff. Oct. 1, 1968)

VIRGINIA
(1950)

VA. CODEANN. §§53-278.2 - 53-278.4 (1950) (repealed by L. 1975, c.
593, § 1, eff. Oct. 1, 1975)

WASHINGTON
(1947)

WASH. REV. CODE §§ 71.06.010 - 71.06.260 (1947) (repealedby Laws
1967, c. 104, § 7; Laws 1985, c. 354, § 34)

OH1O

WEST VIRGINIA
(1957)

W. VA. CODE ANN. §§ 27-6A-1 - 27-6A-16, L. 1957, c. 43
repealed by L. 1974, c. 66

WISCONSIN
(1947)

Wis. STAT. ANN. §§959.15 (1947) (currently in effect; renumbered §§
975.01 - 975.18 (1997))

WYOMING
(1951)

WYO. STAT. ANN. §§ 7-348 - 7-362 (Michie 1951) (repealed by Laws
1987, c. 41, § 1)

* Sourres: THE MENTALLY DISABLED AND THE LAw, supra note 174, at 362-75; GAP, Sex Offenders, supra note 174, at
4-10; Bowman, supranote 174, at 20; Swanson, supra note 127, at 215; TAPPAN REPORT, supranote 133, at 58.
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TABLE 2. DISTRIBUTION OF YEARS JURISDICTIONS FIRST ENACTED SEXUAL
PSYCHOPATH STATUTES, 1937-1957

YEAR

STATES

1937

MI

1938

IL

1939

CA

MN

OH

WA

WI

1940
1941
1942
1943

VT

1944
1945
1946
1947

MA

1948

DC

1949

IN

MO

NE

1950

NY

SD

VA

1951

AL

MD

PA

CO

KS

OR

FL

TN

NH

NJ

UT

WY

1952
1953

1954
1955

IA

1956
1957

CT

WV
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TABLE 3. DESCRIPTIVE STATISTICS AND ANALYSIS OF VARIANCE (ANOVA) FOR SEX CRIME
ARTICLES IN NEW YORK TIMES AND READERS' GUIDE TO PERIODICALS DURING CRIME WAVE
(1937-40, 1949-55) AND NON-CRIM1E WAVE (1941-48,1956-70) YEARS

Mean

Standard
deviation
(SD)

Crime wave years (193740, 1949-55)

47.55

42.81

Non-crime waveyears (194148, 1956-70)

33.26

16.58

Crime wave years (1937-40, 1949-55)

27.09

16.59

Non-crime wave years (1941-48, 1956-70)

29.39

16.75

Crime wave years (1937-40, 1949-55)

3.36

3.75

Non-crime wave years (194148, 1956-70)

1.61

2.13

News Source

Test
Statistic
(F)

Significance
Level
(p)

1.99

0.168

0.14

0.710

3.06+

0.090

NY Times- sex crime (general)

NY Times: sex crime (incidents)

Readers' Guide to Per.sex crime

0

Note: +p<0.10; *p<0.05; **p< .01.
Source: New York Times, Readers' Guide to Periodicals.
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TABLE 4. DESCRIPTIVE STATISTICS AND ANALYSIS OF VARIANCE (ANOVA)
FOR SELECTED CRIME RATES DURING CRIME WAVE (1937-40,1949-55) AND NON-CRIME WAVE
(1941-48,1956-70) YEARS

Type of Crime

Mean

Standard
deviation
(SD)

Test
Statistic
(F)

Significance
Level
(p)

0.51

0.481

8.31**

0.007

5.77*

0.022

Rape Rate
Crime wave years (1937-40, 1949-55)

8.15

1.21

Non-crime wave years (1941-48, 1956-70)

8.50

1.39

Crime wave years (1937-40, 1949-55)

34.74

6.60

Non-crime wave years (1941-48, 1956-70)

41.95

6.93

Crime wave years (1937-40, 1949-55)

65.11

30.14

Non-crime wave years (1941-48, 1956-70)

42.60

23.20

Sex Offense Rate

Prostitution/liceRate

5

Notes: +p<0.10; *p<0.0 ; **p<0.01. Crime rates are per 100,000 persons.
Source: Uniform Crime Reports.
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TABLES . MEANS, STANDARD DEVIATIONS (SD), COEFFICIENTS OF VARIATION (CV),
AND MEDIANS FOR NUMBERS OF CRIME ARTICLES IN THE NEW YORK TIMES
AND READERS' GUIDE TO PERIODICALS AND CRIME RATES, 1937-1970
No. of Articles

Mean

SD

CV

Median

NYTne.s.
Sex Crimes

Crime Rate
Rape Rate

Mean

SD

CV

8.4

1.3

0.15

8.1

Median

37.9

28.0

0.74

30.5

Sex Offense Rate

39.6

7.5

0.19

41.0

Murder

382.3

154.1

0.40

381.5

Rape + Sex Off.
Rate

48.0

8.1

0.17

49.6

Robbery

315.0

174.0

0.55

337.0

ProstJVice Rate

49.9

27.4

0.55

40.9

52.2

23.6

0.45

48.0

Embezz.Fraud
Readers Guide:.
Sex Crimes

2.2

2.8

1.27

1.0

Murder

14.4

12.6

0.88

11.0

Robbery

7.8

6.1

0.78

7.0

13.6

12.2

0.90

10.0

EmbezzJFraud

Murder Rate

5.2

1.0

0.19

4.8

Manslaughter Rate

3.0

0.9

0.30

2.8

Robbey Rate

27.7

9.7

0.35

24.4

Aggr. Assault Rate

52.1

13.9

0.27

52.9

104.3

38.0

0.36

84.5

30.8

11.2

0.36

27.9

BurglaryRate
EmbezJFraud Rate

NY limes & Readers'
Guide:
Sex Crimes

40.1

29.5

0.74

33.0

Murder

396.7

161.5

0.41

394.0

Robbery

322.8

172.6

0.53

348.0

65.8

23.2

0.35

62.0

Embezz.Fraud

Notes: Crime rates are per 100,000 persons; coefficient of variation is the ratio of the standard deviation to the mean.
Source: Article counts: New York Thunes, Readers' Guide to Periodicals;Crime rates: Uniform Crime Reports.
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TABLE 9a. BIVARIATE OLS REGRESSIONS OF CRIME ARTICLES, SEX PSYCHOPATH STATUTES,
AND CRIME RATES ON THE NUMBER OF SEX CRIME ARTICLES IN THE NEW YORK TIMES
AND READERS' GUIDE TO PERIODICALS, 1937-1970

Predictor Variables

Year

NYaTnes.

Sex Crime Articles in
Readers' Guideto Periodicals

Sex Crime Articles in
New York Tines

Predictor Variables

b

SE

R'

N

-0.69

0.48

0.06

34

Year

R

2

N

0.05

0.001

34

b

SE

0.01

Readers Guide.

Murder

Murder

0.04

0.02

Robbery

Robbery

0.08

0.04

Embezz./Fraud

Embezz.Fraud

0.04

0.02

Sex Psychopath Statutes

Sex Psychopath Statutes

0.35

0.16

Rape Rate

Rape Rate

0.37

0.02

Sex Offense Rate

Sex Offense Rate

0.07

0.01

Rape + Sex Offense Rate

Rape + Sex Offense Rate

0.06

0.01

ProstitutionfVice Rate

Prostitution/Vice Rate

0.02

0.002

Murder Rate

Murder Rate

0.50

0.01

Manslaughter Rate

Manslaughter Rate

0.53

0.002

Robbery Rate

Robbery Rate

0.05

0.000

Aggr. Assault Rate

Aggr. Assault Rate

0.04

0.000

Burglary Rate

Burglary Rate

0.01

0.000

EmbezzJFraud Rate

EmbezzJFraud Rate

0.04

0.01

+ p<O. 10; * p<0.05
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TABLE 9b. BIVARIATE OLS REGRESSIONS OF CRIME ARTICLES, SEX PSYCHOPATH STATUTES,
AND CRIME RATES ON THE NUMBER OF SEX CRIME ARTICLES IN THE NEW YORK TIMES
AND READERS' GUIDE TO PERIODICALS, 1938-1970
Sex Crime Articles in'
Readers' Guideto Periodicals

Sex Crime Articles
in New York Times

Predictor Variables

2

Predictor Variables
R

N

0.05

0.05

0.04

33

Murder

0.04

0.03

0.04

0.17

Robbery

0.14+

0.07

0.12

0.13

0.004

Embezz.Fraud

0.03

0.04

0.02

Sex Psychopath Statutes

1.93

0.08

Sex Psychopath Statutes

0.64*

0.30

0.18

Rape Rate

2.30

0.01

Rape Rate

0.51

0.33

0.07

Sex Offense Rate

0.41

0.02

Sex Offense Rate

0.09

0.06

0.06

Rape + Sex Offense Rate

0.39

0.01

Rape + Sex Offense Rate

0.09

0.05

0.08

ProstitutionVice Rate

0.12

0.002

Prostitution/Vice Rate

•.0.04*

0.02

0.13

Murder Rate

2.96

0.03

Murder Rate

-0.18

0.44

0.01

Manslaughter Rate

3.5

0.004

Manslaughter Rate

-0.90+

0.49

0.10

Robbery Rate

0.31

0.001

Robbery Rate

0.01

0.05

0.001

Aggr. Assault Rate

0.22

0.02

Aggr. Assault Rate

0.03

0.03

0.03

Burglary Rate

0.08

0.01

Burglary Rate

0.01

0.01

0.01

EmbeszFraud Rate

0.27

0.02

EmbezzJFraud Rate

0.04

0.04

0.04

SE

R

N

0.32

0.001

33

Murder

0.02

0.21

Robbery

0.02

Ersbezz.Fraud

Year

-0.04

b

2

SE

b

Year
Readers Guide.:

NYTimes

+ p<0.10; * p<0.05
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TABLE 10. MEANS, STANDARD DEVIATIONS (SD), COEFFICIENTS OF VARIATION (CV),
AND MEDIANS FOR NUMBERS OF CRIME ARTICLES IN THE NEW YORK IMES'
AND READERS' GUIDE TO PERIODICALS AND CRIME RATES, 1937-1970
No. ofArticles

Mean

SD

CV

Median

IVY
Tnes.
Sex Crimes (incidents)

Crime Rate
Rape Rate

Mean

SD

CV

8.4

1.3

0.15

Median
8.1

7.5

0.19

41.0

28.6

16,5

0.58

27.0

Sex Offense Rate

39.6

Murder

382.3

154.1

0.40

381.5

Rape + Sex Off. Rate

48.0

8.1

0.17

49.6

Robbery

315.0

174.0

0.55

337.0

ProstJVice Rate

49.9

27.4

0.55

40.9

52.2

23.6

0.45

48.0

Murder Rate

5.2

1.0

0.19

4.8

Manslaughter Rate

3.0

0.9

0.30

2.8

27.7

9.7

0.35

24A

EmbezzJFraud
Readers' Guide.
Sex Crimes

2.2

2.8

1.27

1.0

RobberyRate

Murder

14.4

12.6

0.88

11.0

Aggr. Assault Rate

Robbery

7.8

6.1

0.78

7.0

Burglary Rate

Embesz.Fraud

13.6

12.2

0.90

10.0

Embezz/Fraud Rate

30.8

17.2

0.56

28.0

Murder

396.7

161.5

0.41

394.0

Robbery

322.8

172.6

0.53

348.0

65.8

23.2

0.35

62.0

52.1

13.9

0.27

52.9

104.3

38.0

0.36

84.5

30.8

11.2

0.36

27.9

NYTnes&Readers'
Guide.
Sex Crime'

Embe=a/Fraud

Articles in The New York imes pertain to sex crime incidents only.
Notes: Crime rates are per 100,000 persons; coefficient of variation is the ratio of the standard deviation to the mean.
Source: Article counts: New York Times, Readers' Guide to Periodicals;Crime rates: Uniform Crime Reports.
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TABLE 13. BIVARIATE OLS REGRESSIONS OF CRIME ARTICLES, SEX PSYCHOPATH STATUTES,
AND CRIME RATES ON THE NUMBER OF SEX CRIME ARTICLES IN THE NEW YORK TIMES,
AND READEPS' GUIDE TO PERIODICALS, 1937-1970

P'redictor Variables

Year

Sex Crime Articles in
Readers' Guideto Periodicals

Sex Crime Articles in
New York Tines
2

Predictor Variables

b

SE

R

N

0.14

0.29

0.01

34

Year

2

R

N

0.05

0.001

34

b

SE

0.01

Readeta'Guide:

NYTnes.
Murder

0.04*

0.02

0.14

34

Murcder

0.03

0.04

0.02

Robbery

0.02

0.02

0.03

34

Robbbery

0.10

0.08

0.04

EmbezzJFraud

-0.09

0.12

0.02

34

Emh zz=Fraud

0.03

0.04

0.02

Sex Psychopath Statutes

1.45

1.78

0.03

24

Sex Ps ycbpath Statutes

0.72

OAO

0.13

Rape Rate

-0.47

2.19

0.001

34

RapeF ate

0.27

0.37

0.02

Sex Offense lRte

-0.49

0.38

0.05

34

Sex O ffense Rate

0.03

0.07

0.01

Rape + Sex Offense Rate

-0.44

0.35

0.05

34

Rape 4 Sex Offense Rate

0.03

0.06

0.01

Prostitution/Vice Rate

0.04

0.11

0.004

34

Proati aitionfVice Rate

-0.01

0.02

0.002

Murder Rale

4.51

2.80

0.07

34

Murde r Rate

-0.20

0.50

0.01

Manslaughter Rate

0.57

3.10

0.001

34

Manslbaugter Rate

-0.14

0.53

0.002

Robbery Rate

0.20

0.30

0.01

34

Robbe tyRate

-0.01

0.05

0.000

Aggr. Assault Rate

0.23

0.21

0.04

34

Aggr. Asault Rate

0.003

0.04

0.000

Burglaxy Rate

0.05

0.08

0.01

34

Burgl ry Rate

0.000

0.01

0.000

EmbezzJFraud Rate

0.05

0.26

0.001

34

Embet zxFraud Rate

0.03

0.04

0.01

+ p<O.10; * p<0.05
I Articles in the New York Tnes pertain to sex crime incidents only.
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FIGURE 8. SEX CRIME ARTICLES IN THE NEW YORK TIMES
AND RAPE AND SEX OFFENSE RATES, 1933-1970
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